





July 17, 1941 
COMPETITIVE BIDDING PROBLEMS 


Part 1. Mechanics and Procedure 
By Ernest R. Abrams 
The Utility Holding Company and the 


“Death Sentence” 
By Thomas: F. Doyle 


« » 


Let’s Have a Frank Look at 
Flood Control 


“By Frank M. Patterson 








PUBLIC UTILITIES REPORTS; INC. 
PUBLISHERS és 





Whur Soha Que hed breakfast 


HIS COFFEE WIL 
BUILD YOUR LOAD 
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Here is load-building opportunity! Practically 
every family drinks coffee! And women say, 
“SILEX makes better coffee!’ That means SILEX 
is in DEMAND , . . AND every SILEX placed on 
your line adds 87 K.W.H. to your load (97 
K.W.H. with Anyheet Control.) 


Building your load? Use SILEX in promotions, 


advertising, displays ... profit two ways! 


The Silex Co. Dept. UP-5 Hartford, Conn. 
Creators of the Glass Coffee Maker Industry 


Push ZA@#4,6% and watch your load climb 


RADE MARK REG. 
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BARBER 
—The First Name in Gas 


BURNERS 


No matter what glittering generalities you hear about 
advanced design and operating principles in gas burner 
equipment—remember that until somebody equals Barber’s 
unique combustion principle, BARBER is still FIRST. 
When better burners are built—Barber will build them! 





Nearly 200 nationally known makers of appliances have adopted 
arber Units as standard for their products. On natural, manufac- 
ed, Butane, or bottled gas, Barber gives you top performance at 
e heart of the appliance—the burner. Barber Burners develop a 
Aximum (1900°) flame temperature on atmospheric pressure. 
hether for conversion purposes in furnaces and boilers, or as stand- 
d equipment in any gas fired appliance, gas companies know be- 


nd question that Barber is the name of a dependable burner. 


andard Conversion Models 
e in 8 sizes for round grates 
o 34” in diameter. There is 
a wide range of sizes for 
ng grates. All burners easily 
orrectly adjustable to grate 
ensions. Listed in A. G. A. 
ctory of Approved Appli- 
s. Ask for Catalog and Price 
on Conversion Burners for 
aces and Boilers, Burner 
s for Gas Appliances, and 
Pressure Regulators. 


No. 104-B 
Barber Burner 


BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland, Ohio 


e BARBER&SZ%SBURNERS-~ e 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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Salvage your Frozen Fittings with 
this 14 power RIBSIb 
Compound Leverage Wrench 


to 14 times when you equip him with a power- 

ful FRDGea0f Compound Leverage Wrench. 
You give him the leverage power of 14 men heaving 
on the pipe-lengthened handle of a regular pipe 
wrench of equal jaw capacity. With this RIFID 
he handles pipe and fittings up to 8 inches—without 
help. This superleverage salvages fittings that would 
otherwise be lost in smashing them off. Simple to use 
—put trunnion on pipe, jaws on fittings (or vice versa) 
and pump on or off. Handle is short enough to work 
easily in tight places. Four sizes—S2, $4, S6 and S8. 
You boost efficiency and save payroll time and money 
by adding this FRIZa0I> to your tool kits. Ask your 
Supply House. The Ridge Tool Company, Elyria, Ohio. 


» i multiply the working strength of one man up 


If this Housing ever 


Breaks or Distorts we 
will replace it Free. 


THE RIDGE TOOL CO, 
ELYRIA, O. 


RiBeID> Wrench with unconditionally 
guaranteed housing eliminates all your 
wrench housing repair bills. Sizes 6" 
to 60". 
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Pages with the Editors 


N all this summer heat and international 

crisis, a few days ago the journalists had 
to go out of their way, up to the Bronx Zoo 
in fact, to pester a middle-aged lady elephant. 
We would not bother with this business our- 
selves were it not for the fact that the result- 
ing newspaper story cast aspersions upon the 
telephone industry. We rise in editorial right- 
eousness to defend that worthy service. 


It appears that the latest hot-weather stunt 
of the newspapermen was to try to prove that 
Alice, a forty-four-year-old elephant, did or 
did not have the traditional long-range mem- 
ory associated with the sagacious pachyderm. 
To do this, a keeper nailed an oversized but 
entirely inactive telephone on a tree. Then he 
rang a phony bell, picked up the receiver and 
shouted “Hello” — “Whor” — “You want 
Alice ?”—“Hold the Wire.” 


Auice had learned this trick in the circus 
when she was a mere kid of fourteen. But 
with one thing or another, she had given it up, 
probably in disgust. Anyhow, on the attempted 
encore, after the 30-year interim, Alice simply 
looked at the keeper coldly. Then she turned 
around and began eyeing the audience, perhaps 
wondering if there were one lousy peanut in 


THOMAS F. DOYLE 


The mills of the SEC are grinding exceedingly 
small; and not so slow either. 


(SEE Pace 75) 
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ERNEST R. ABRAMS 


The proof of the SEC pudding will be in the 
bidding. 


(SEE PAGE 67) 


such a crumby looking crowd. This was sup- 
posed to prove that elephants do not have the 
memories with which legend has endowed 
them. Either that, or Alice is an elephantine 
half-wit. That was the way the reporters wrote 
up the incident in the newspaper. 


But we feel that this does an injustice to 
both Alice and the telephone as a great mod- 
ern invention. First of all, maybe Alice’s feel- 
ings have changed about the telephone. Many 
of us do things at fourteen that we would not 
feel like repeating at forty-four. Again, why 
didn’t they give Alice some real telephone 
service? It is hard to blame even a long- 
suffering elephant for getting just a bit weary 
of answering the telephone time after time and 
hearing nothing but her own blood pressure 
pounding in her ear. 


ALicE probably remembered all those false 


_alarms and was resolved not to bite on the 


same old gag. We suggest that if the Fourth 
Estate boys want to do something construc- 


‘tive they might rig up a real elephant-sized 


telephone. This should be connected to the reg- 
ular Bell system. Furthermore, they should 
give her something to listen to. Results might 
show that Alice is not so dumb after all. We 
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MORE ELECTRIC HEAT 


HERE'S ANOTHER ARM 


; & f 


TYPICAL CASE 


The power company and 
local Wiegand engineer 
co-operated in developing 
this portable electrically 
heated cleaning tank for 
an aircraft manufacturer. 


aa 


ON THE MARCH! 


Marching steadily into manufacturing industries—particu 
larly the defense industries—Chromalox electric heatinc 
units in ever-increasing force are helping to win the Battle 
of Production. 


These quickly installed units are speeding output eve 
where, showing shop executives new, effective ways to pu 
more KW’'s to work, thus building profitable load for utilities 


Chromalox units in type, size, capacity and form for every 
conceivable industrial heating requirement, backed by skilleq 
Wiegand electric heating engineers located in twenty-eigh 
leading centers, cooperate with you to increase the produd 
tive capacity of your industrial customers—and to put mor 
KW’'s on your lines. 


Call the local Chromalox representative, or write us di 


EDWIN L. WIEGAND COMPANY’ 


7500 THOMAS BLVD. PITTSBURGH, PE 


CHROMALOX 


The load buibder 
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have yet to encounter a female who can re- 
sist the receiving end of a telephone if some- 
thing really worth while is coming over the 
wire. 


——— story of frustration and futility, 
connected with a great communications 
industry, reached us on the eve of July Ist, 
when commercial television officially went on 
the air. (See page 93.) The Columbia Broad- 
casting System had been authorized by the 
FCC to use certain television channels on con- 
dition that the company broadcast fifteen hours 
of regular programs a week. Unfortunately, 
CBS's channel No. 2 (previously used by the 
Army) is one which cannot be received by the 
relatively few television receiving sets now 
outstanding in the hands of the public. Most 
of these sets are tuned to channel No. 1, which 
is the domain of the National Broadcasting 
Company. 


FurRTHERMORE, such sets are not likely to be 
adjusted to receive the CBS programs. Both 
technicians and materials to make such ad- 
justment are too much needed in all-out aid 
for national defense. For that matter, the na- 
tion’s defense effort has absorbed so much of 
the radio industry’s time that in a short while 
there will not be any television sets available 
for sale to the general public. The result is 
that the CBS is faced with the necessity of go- 
ing through the motions of performing plays 
which will not be seen by anybody except the 
few CBS employees. It must either do that or 
lose rights to No. 2. Talk about roses born 
to blush unseen and wasting fragrance on the 
desert air! 


Just to fill in the time, CBS has scheduled 
a series of television scenes showing etchings. 
In the field of sports, expert sporting instruc- 


FRANK M. PATTERSON 


Will national defense require the government 
to suspend “flood control as usual” ? 


(SEE Pace 85) 
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EDITORS (Continued) 


tors will teach nobody how to drive a golf bal] 
hold a tennis racquet, wrestle, etc. For alj 
the good it will do for the world at large 
CBS might just as well be using its television 
cameras as kibitzers at one of the regular 
pinochle sessions in the rathskeller of the Etks 
Club. But the FCC might decide such a pro- 
gram was not entirely according to Hoyle. 
Anyhow, CBS is manfully resolved to go 
through an interminable program of instruct. 
ing nobody, educating nobody, entertaining no- 
body, without any prospect of monetary re- 
turn. Officials say, somewhat wistfully, that jt 
will probably be “good practice.” 


¥ 


t  ygeeee recent unsatisfactory operation 
which a utility company went through in 
deference to regulatory authority, was the 
holding of competitive bids on certain securi- 
ties by an eastern gas and electric utility. This 
was all because the SEC planned it that way, 
But when the bids were opened there were 
not any bids—at least for one class of security 
offerings—which resulted in making it neces- 
sary to call the whole thing off. 


In all fairness, it should be stated that a 
subsequent test of the competitive bidding 
rule by another utility was quite satisfactory, 
So the results of these tests at this writing are 
inconclusive. This gives us a chance to present 
an analytical article on the same subject by 
ErNEst R. AprAMs, well-known author of 
“Power in Transition” and a frequent con- 
tributor to business periodicals. Mr. Aprams’ 
article on “competitive bidding” is in two parts, 
the first of which appears in this issue. 


¥ 


 % HOMAS F. Doy Lr, whose article on the so- 
called “death sentence” begins on page 75, 
is a newcomer to the FortTNIGHTLY. For the 
past ten years he has been associated with a 
large public utility system in advertising and 
publicity work. Mr. Doy Le is a former news- 
paper man who has traveled in Europe and 
South America. His interest in electric utili- 
ties dates back to news reporting days, when 
the Shannon electrification system in Ireland 
was being constructed. 


¥ 


RANK M, PATTERSON, whose article begins 

on page 85, is a noted consulting engineer 
of Chicago. An alumnus of the University of 
Iowa, Mr. PATTERSON entered the valuation bu- 
reau of the ICC in 1914 after engineering ex- 
perience with the CB&Q Railroad Company. 
In 1925 he left government service to take up 
editorial work and private practice in Chicago. 


THE next number of this magazine will be 
out July 31st. 


Ie Chiltan 
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WHO IS THE Right MAN: 


National Bank, Civil Aeronautics Authority, State of 
California, Civil Service Commission, Lit Brothers, 
Mutual Benefit, Health & Accident Assoc., American 
Water Works, and Washington Gas Light Co. 


@ Efficiency demands placing the right men in the right 
jobs! Prudence demands accurate, complete personnel 
records to avoid possible costly conflicts with Federal 
governing bodies. Protection against espionage and 
sabotage requires personnel records that thoroughly 
delve into employes’ backgrounds. These requisites call for 
Kardex Visible Systems for sound Personnel Adminis- 
tration. 


SUCH USERS AS THESE 


Among the many government agencies, utilities, and 
large and small defense and non-defense companies which 
have adopted Kardex for Personnel Control are: Lock- 
heed Aircraft Corp., Anchor Hocking Glass Co., Sterling 


PROFITABLE PERSONNEL ADMINISTRATION 


You must know your personnel to benefit fully from their 
capabilities . . . to promote, demote and shift. You must 
have at your fingertips, in quickly accessible form, all the 
facts. Only in Kardex will you find the speed and surety 
of reference and analysis. Only in Kardex will you find 
all the control and profitable personnel administration 
aids. 


You should take advantage of the accumulated experience of many 
leading organizations in profitably solving personnel record keeping 
problems. Send today for Remington Rand’s new leather-bound folio 
which incorporates all the latest developments in personnel record 


systems. 


MAIL COMPON TODAY! 


Remington Rand Inc. Name_ 
Dept. PUF-741 
Buffalo, New York Company___ 

Please send me your new presen- 
tation — ‘‘ Personnel Administra- 
tion with Record Control.”’ There 
is no cost or obligation. 


REMINGTON RAND INC. Address ___ 


BUFFALO, NEW YORK 
Branches in All Principal Cities 


City_ 
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Another Example of VULCAN 
VERSATILITY 


in Soot Blower Design 





Vulcan unit makes notable 

4 year record in latest design, 
twin furnace Foster Wheeler 
steam generator installation 

at Oil City, Pa., station of the 
Keystone Public Service Company, 
operating on fuel relatively high 


in ash having a low fusion point. 
































Vulcan unit in twin-furnace Foster Wheeler steam 
generator completes 4 years’ service with NO TROUBLE 
AND NO MAINTENANCE. 

... This despite unusual problems presented by 

novel hoiler and furnace design. 
_ ++. As the drawing shows it was impracticable to 
install soot blowers from the front of the boiler as the 
furnace construction precluded installation of con- 
ventional type of elements and bearings to provide 
Necessary protection and support. 

.+. Hence, entry was made at the back necessitating 
carrying the elements a distance of about 26 ft., through 
“ A aaamaseees and boiler tube banks to the super- 

eater. 

... Passage through high temperature, intermediate 
temperature and relatively low temperature zones, 
Plus the factor of exceptional length, greatly compli- 
cated the problems of securing adequate thermal 
tection, dependable support, and at the same time 
provide for expansion and contraction without danger 
of cutting tubes. 


Solution was found by using HyVULoy element 


section for the high temperature area, VULcrom ele- 
sda, sauie dead Madhee ote 
providing specially design: i to 

members in such a way as to eliminate hazard of tube- 
cutting and directed expansion toward the back of the 
boiler, where it could be taken up by a suitable expan- 
sion joint. 

.-- Because of the advanced design of this boiler 
involving new features in soot-blower design and con- 
struction, Vulcan engineers i the installation 
monthly for many months, but the engineering was so 
sound that no trouble of any kind developed—Results— 
Perfect Operation—Perfect Cleaning—Reasonable Cost 
—And—vULCAN SOOT BLOWERS WERE SPECIFIED when 
aduplicate Foster Wheeler twin furnace steam generator 
was recently ordered by Keystone Public Service 
Company. 

. .. Whatever the characteristics of your boiler and 
setting, fuel, or load, Vulcan engineers can 
solve any soot blower installation and opera 
lem involved. We invite your consideration of 
service with respect to any soot blower need. 


ulcan 


VULCAN SOOT BLOWER CORPORATION 


DU BOIS, PENNSYLVANIA 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 





—MOoNTAIGNE 





“ 


... when business clashes with government, it is usually 
its own fault.” 


¥ 


“T came to feel strongly sometime ago that the Federal 
Communications law belonged to the ‘horse and buggy 
days.’ ” 


¥ 


“A wise rewriting of our tax iaws could probably do 
more to stimulate private enterprise than any other one 
thing that could be done.” 


ra 


“The more spent by government agencies, whether Fed- 
eral, state, or local, on nondefense purposes, the less of 
the national income will be left for defense.” 


ew 


“No person believes that a Senator who would filibuster 
against the St. Lawrence seaway would be guilty of trea- 
son, or would really be impairing the war effort.” 


¥ 


“Tf once it be admitted that the unions, the Communists, 
industrialists, or any group of c:tizens, can stop defense 
production in even the slightest degree, then the nation has 
surrendered its right of self-preservation.” 


¥ 


“Tt is unnecessary to point out that the ability of the 
RFC to short-circuit completely the cumbrous registration 
machinery of the SEC gives it another tremendous ad- 
vantage in competition with our [investment banking] 
industry.” 


¥ 


“Any nation that in the presence of rising hostility and 
strain with another awaits a declaration of war to assert 
itself is as naive as a citizen who expects a burglar to 
make a formal call to announce his house-breaking inten- 
tions.” 


- 


“There seems to be developing in this country a definite 
hostility to success in the corporate field, especially if the 
stigma of monopoly can be imputed to that success. The 
continued growth of this view could have fate‘u: reper- 
cuss ons upon the utility business.” 


12 
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TYPICAL of many Burroughs 
developments is this statistical- 
accounting machine that saves 
hours in getting vital figures. 


Control Figures 


- that are vital 
ODAYS BURROUGHS : 
to Production 
MACHINES 
. ‘ MANAGEMENT FIGURES— 
r ovide control tiqures faster Vital figure-facts, statistics and 


reports that permit quick de- 
cisions, quick action. 






ew Burroughs machines and features provide every 


ype of record and figure control in less time, with MATERIAL CONTROL— 

Records that control the flow 
of materials to scheduled rate 
of output—furnish up-to-the- 
minute statistics and reports. 


the 
tion ess effort, at less cost. 


ad- 
ng] [purroughs representatives will gladly demonstrate these 


ew developments and show you how they specifically 
heet today’s problems. Telephone your local Burroughs LABOR ACCOUNTING— 


and Bflice. There is no obligation on your part. Earnings calculations, wage 
ser accruals and payroll records 


r 0 BURROUGHS ADDING MACHINE COMPANY, DETROIT,:MICHIGAN that insure proper payment of 
ter- & personnel—provide adequate 
statistics and reports. 


2 
Jodays COST RECORDS— 
4 Cost-to-date figures — available 
U Vr | 15 | ‘nny every day—that provide ex- 
penseand production controls 


and statistics for review. 






DOES THE WORK IN LESS TIME + WITH LESS EFFORT + AT LESS COST 
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“The United States government, in spite of the tre. | 
mendous increase in revenue, will fall short of paying cur. — 
rent expenses of government, exclusive of defense costs, by 
over $2,000,000,000.” 

y 


“Those who have tried to make labor the scapegoat in 
this production crisis had best look elsewhere if they really 
are serious about discovering the human bottlenecks jn | 
defense production.” 


¥ 


“We [SEC] shall be alert that utility financings for ad- 
ditional facilities are reviewed from the standpoint of na- 
tional defense priorities of materials and equipment and © 
the availability of labor.” 


¥ 


“Democracy cannot escape its pressure groups. Each 
interest has its imperious demands. These groups compete 
in the market place, in the forums of public opinion, in 
popular elections, and in our legislative halls, but they 
have no place in the halls of judicial administration.” 


* 


“Were it not for the exceptional foresightedness of Pres- 
ident Roosevelt in directing the construction of these two 
giant projects [Grand Coulee and Bonneville dams] back 
in 1933, we would find ourselves today so crippled by a 
shortage of electrical energy that our present airplane con- 
struction program would be impossible.” 


¥ 


“The limited demand and, curtailed production of the 
past several years are history. The situation today re- 
quires a new attitude and plenty of action. We don’t need 
sales or business for 1941; we need more and more pro- 
duction to meet the demand already here and growing 
daily through expansion of purchasing power caused by 
the defense program.” 


¥ 


‘ 


*... the one great need of the times in transportation 
is a‘realization on the part of the railroads, whether they 
like it or not, that motor transport has come to stay and 
that it performs a valuable function. If that is true, the 
business thing to do would be for both motor and rail 
transport to look with favor on codrdination of their 

services.” 


¥ 


“Free speech is an undisputed possession of publishers 
and editors, of reporters and Washington correspondents; ~ 
still in the possession of magazines, of motion pictures, 
and of radio; still in the possession of all the means of in- 
telligence, comment, and criticism. So far as I am con- 
cerned it will remain there for that is where it belongs.” 
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METAL ENCLOSED BUS 





R&IE bus provides individual housings 
for each conductor with air space 
tween-thus preventing interphase shorts 
and limiting any trouble to ground faults. 
The air space also promotes cooling. 


R&IE bus provides ample strength to 
resist short circuit stresses. These 
stresses are taken by the mounting 
frames in which the insulators are sub- 
jected to compression loading only. 


R&IE bus covers are housings only and 








not strength members. These housings 
can be gasketed to keep out dirt and 
moisture. 


R&IE bus can be mounted on floor, wall, 
or ceiling and is readily fitted to a struct- 
ural steel mounting. 


R&IE bus can be installed, aligned, 
adjusted and tested, and then the hous- 
ings put on. Conversely the housings 
can be taken off for inspection by re- 
moving a minimum number of bolis. 


R&IE bus can compete in price and in 
low cost of erection with any other type 
of bus structure and also give the above 


distinct advantages. 


RAILWAY ann INDUSTRIAL ENGINEERING CO. 


GREENSBURG, PA. . . 


In Canada, Eastern Power Devices, Ltd., Toronte 
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Tatal Steam Capaci 
; of Open-Pass te 
tn service and on order 
over 
12,000,000 Pounds 
per Hour 


THE BOILER 

This boiler has no convection tube-bank, but hos 
effective heot-absorbing wall surface in the fur- 
nace and open passes. Adequate water circula- 
tion conditions, minimized water-level fluctuation. 
and minimum of solids carry-over are assured by 
cyclone steam separators and steam scrubbers. 
Downcomers are not exposed to heat. Complete 
unit is top supported—arranged for downward 
expansion, with minimum air leakage. The steam- 
and-water drum is protected from 

minimizing expansion strains in $ 

joints. All surfaces in contact with the gases can 
be inspected in operation. 


AIR HEATER 


THE FURNACE Trans 
is ef 
divisi 
the s 
redu 
plast 
ash 

the 

assis 
divis 
heal 
gos 


Down-firing against the slag-tap floor maintains 
hot furnace, efficient combustion with low carbon 
loss, and continuous slag discharge over wide 
range of load with varying coals. High rates of 
heat absorption prevail. Water-cooled furnace 
walls withstand severe combustion conditions and 
remain gas tight. The partially studded walls 
become covered with molten slag. which main- 
tains an equilibrium thickness for the temperature 
in the furnace. The slag coating is retained 
throughout shut-down periods, thereby assuring 
more uniform conditions os to combustion effi- 
ciency, superheat temperature, and ash handling. 


FIRST OPEN PASS 


The first open pass is a chamber for the unre- 
stricted flow of gases. Screen tubes crossing the 
entrance are on wide centers to prevent trouble- 
some slag accumulations. At normal rates, molten 
slag particles carried in the gases deposit on the 
walls and screen tubes. and flow to the furnace 
floor fer removal with the molten slag from 
the furnace SUPERHEATE 


ECONOMIZER 


AL 


More ash is recovered in the furnace of this 
boiler then in conventional slag-tap furnaces. 
During operation, ash particles suspended in the 
geses are trapped in the molten slag that flows 
down the walls of the furnace and the first open 
pass onto the furnace floor and out through the 
discharge openings. 


DRY 
Dry sponge ash is continuously removed from 
the second open pass by the scrubbing action of 
the high downward velocity of the gases and, FROM 
assisted by gravity, drops through a cooler zone ATTEMPERATOR 
at the bottom of the pass into the dry-ash hopper. 














AIR HEATER 


The air heoter is 
to gas flow and 


of the tubular type with air 
across the tubes in 


eat absorption. The 


_ The gas passages 
Id cause sluggish 
d arrange- 

at trans- 


power 
construction and easily 


th corresponding savings i 


ond operation, including fan power 9 


_ A short-tu 


n ; i f 
: ly cleaned. 
designed seal minimizes leakage of air 

n first cost aa 
nd mainte- 


be section is sometimes used in 
to minimize maintenance due to 


ow rates of operation. 


Heater may be horizonta 
arranged to meet space limitations. 


SECOND OPEN PASS 

Transition of gases from first to second open pass 
is effected through widely spaced groups © 
division-wall tubes. In this transition stage and in 
the second open Poss the gas temperatures are 
reduced so that ash particles pass from the sticky 
plastic condition to the dry solid state. Sponge 
ash that deposits on the walls is remove by 
the scrubbing action © 
assisted by gravity action. 
division walls are self-cleaning 
heat-absorbing capacity, which is fully uti 
gases on both sides. 


SUPERHEATER AND ECONOMIZER 
Superheater and economizer are self-draining 
and so located that they ore accessible for in- 

i cleaning. The full length of the 
inspected from the rear through con- 

. All tubes are 
oss flow of gases 


ts spacing of tubes to meet 
the 


continuous on 

Each section permi 
individual requirements—wide spacing in 

further precaution against 

jtube fouling and closer spacing in the upper sec- 
tions to obtain desirable heat absorption. Super- 
heat is controlled over required load range by 
either attemperator oF gos bypass. Headers are 
outside the setting, and inner supports attache 
to water-wall tubes ore thus amply protected 


against overheating. 


lower sections as @ 


External fouling © 
prevented by the combine 
tures of the Open-Pass Boiler. The tubes ore on 
wide spacing. Ash of low fusing temperature is col- 
Iten form by the primary furnace. Some 
drops into the hopper below the 
superheater, the remainder is_ relatively 
harmless and readily removable with soot blowers. 
The temperature of the fly ash entering the super- 
heater bank is cooler than in mony other types 
Superheater and surfaces in open 
Ided by the division walls from the 
{ the furnace. Long open passes 
and changes in direction of the high-velocity 9°95 
flow mix the gases and equalize the gos tempera- 
ture across the superheater, thus avoiding lanes 
of higher-than-average temperatures that com- 
monly cause fouling. 


f the high-velocity goses 
The water-cooled 
and have high 
lized with 


|, vertical, of otherwise , O 


vie illustration on the opposite page 
— the B& W Open-Pass Boiler, 

ich has demonstrated its sound- 
ness and its applicability to a wide 


variety of installations and operat 
ing conditions. 


Some distinctive features that enabl 
this boiler to meet required bites: 
ing conditions over extended 
periods, with minimum operatin 
labor and upkeep, are saa 
on the drawing. 


THE BABCOCK & 
WIL F 
85 LIBERTY STREET . . ae 
wk »N.Y 


BABCOCK&WILCO) 
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DAVEY TREE TRIMMING SERVICE Wilson, Herring and Eutsler's 


PUBLIC UTILITY 
REGULATION 


1846 1923 571 pages, $4.00 


JOHN DAVEY N analysis of the nature, extent, and problems of 
Pounder of Tree Surgery public utility regulation in the United State, 
with emphasis upon the expanding role of the Federal 

9 Government in the regulation of public utilities, jt 
Sto rm D ama ge a activities in undertaking power projects and pro 
: moting rural electrification, and the issues involved 
® Trim Now in governmental ownerships. The well-rounded treat. 
@ To Eliminate Storm Hazards ment and critical viewpoint will be of aid to all who 
are interested in evaluating the present status of 
@ To Control New Growth public utility regulation, its strengths, weaknesses, and 
© To: inewa Hee Service significance for privately-owned industry. 


Always use dependable Davey Service Order trom 


DAVEY TREE EXPERT C0. a a Public Utilities Reports, Inc. 


D AV EY T g E E h) E R V j C E Munsey Bldg. Washington, D. ¢, 
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ELECTRIC COMPANY 


6: £76240 Sree be 0!) S 


SANGAMO 
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DEPENDABILITY .. . IN EMERGENCY 


OR IN ROUTINE SERVICE 


HE dependability of the telephone employee 

has become one of America’s traditions. Over 
and over again, in the face of danger from fire, 
flood or other destructive force, these courageous 
workers have displayed a loyalty far beyond the 
actual call of duty. 


Dependability is a part of the fabric of the daily 
lives of every man and woman engaged in tele- 
phone work. And dependability is equally an 
essential basic part of the equipment on which 
telephone companies rely. 





That is why Exide Batteries are found in so 
many small and large telephone exchanges or, in 
fact, throughout all the utilities where truly de- 
pendable battery power is required for any purpose. 





THE ELECTRIC STORAGE BATTERY CO. 


The World’s Largest Manufacturers of Storage Batteries 
for Every Purpose 


PHILADELPHIA 


he Exide Batteries of Canada, Limited, Toronto 
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Outstanding American 
Lignite Burning Installation 


OTTER TAIL POWER COMPANY, Wahpeton, N. D. 


130,000 Ibs. steam/hour, 650 Ibs. design pressure, 825° F steam temp. 
Unit burns North Dakota Lignite at 82% Efficiency. 
Riley Boiler, Superheater, Steam-temperature Control, Economizer, 
Air Heater, Water Cooled Furnace, Steel Clad Setting, Riley 
Harrington Stoker. 


RILEY STOKER CORPORATION 


WORCESTER, MASS. 


BOSTON NEW YORK PHILADELPHIA PITTSBURGH BUFFALO CLEVELAND DETROIT SEATTLE 
ST. Louis CINCINNATI HOUSTON CHICAGO 8T. PAUL KANSAS CITY LOS ANGELES ATLANTA 


COMPLETE STEAM GENERATING UNITS 


BOILERS - SUPERHEATERS - AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNAOB 
PULVEBIZERS - BURNERS - MECHANICAL STOKERS - STEEL-CLAD INSULATED SETTING 
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eague Boots for Your 
port Operations [ 


y routines that lagged now seem to take wings 
Ditto. It’s the same as hiring extra help, without 
ost! 
cause of new lightning-fast automatic electric 
new long runs, and new all-over brightness of 
es, the Ditto D-44 is speeding whole opera- 
—releasing executives and workers alike for 
important duties. 
thout type, stencil or ink it makes 300 and more 
t copies of anything written, typed or drawn 
ate schedules; operating and progress reports; 
fications, engineering drawings; service, factory 
work orders; forms, and the like . . . 70 copies 
ute, in one to four colors at once, 6c for the 
100, 3c thereafter. Originals can be used repeti- 
—excellent for accumulative reports. 
ke your department more effective—get the whole 
of public utility performance on gelatine or 
i Ditto duplicators. Use coupon for free idea- 
ay “Copies, Their Place in Business.” No obli- 
s! 


GS AMAZING SPEED, ACCURACY TO 
PUBLIC UTILITY ROUTINES 
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Get free idea booklet! 


DITTO, Inc. 
637 So. Oakley Blvd., Chicago, Ill. 


Gentlemen: , 
Send me copy of your book, “Copies, 
Their Place in Business.” No obligation. 


Company 


Address 
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Facts You Can Use to Cut Distribution Costs 


High Thermal Conduc:ivity of Johy 
Manville Transite Ducts dissip, 





ABLE OPERATION is improved wherever Transite 

Ducts are used. Made of asbestos and cement, 
they provide a high rate of heat dissipation. This 
means. increased system capacity or lower cable- 
operating temperatures with resultant decreased in- 
sulation and I?R losses and longer cable life. 


What’s more, you spend less on upkeep, for Trans- 
ite Ducts can’t rust, rot or burn. They effectively 
resist corrosion and do not soften, swell or blister. 
Their smooth bore stays smooth . . . makes cable re- 
moval and replacement as easy as initial installation. 
And because Transite Ducts come in long, light 
lengths with a complete line of fittings, sib ts ne Se eer aes 
; ‘ Z : ; made of asbestos and cement, |é 
ished quickly and economically. For details, write for separation is required for effet 
brochure DS-410. Johns-Manville, 22 E. 40th St., heat dissipation and fire prott 
New York, N.Y. tion between cables. 


FOR 4% Johns-Manville 


EFFICIENT, 


ae TRANSITE DUCT 


5 ER vi CE, TRANSITE CONDUIT... For TRANSITE KORDUCT... For instal 
useunderground without _lationinconcrete. Thinner walled, 

AY ld & C | a y.. ’ a concrete envelope and _lower priced, but otherwise idea 

ea ee for exposed locations. tical with Transite Conduit. 
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in the 


Biggest-Selling 


TRUCK 
FIELD? 








Chevrolet trucks are selling now at the lowest prices of any 
in the biggest-selling low-price field. . . . That’s one vital 
reason why America prefers them. 

And Chevrolet trucks are ‘‘tops’’ to meet today’s great 
need for units that make ‘‘Deliveries P.D.Q.’’—powerfully, 
dependably, quickly. . . . That is another, and_an even more 
important, reason why America prefers theme, 

You want to make “‘Deliveries P.D.Q. *_and to make them 
at the lowest cost in truck operation and upkeep. In short, 
you want Chevrolet trucks. 

Ask your Chevrolet dealer about today’s low prices—today. 
CHEVROLET MOTOR DIVISION, General Motors Sales Corporation, DETROIT, MICH. 


“THRIFT-CARRIERS FOR THE NATION” 
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CRESCENT CABLES 


SUPPLY POWER FOR DEFENSE 


Among these are 
, POWER CABLES © CONTROL CABLES 
MI SIGNAL CABLES ® PORTABLE CABLES 
zee BUILDING WIRES 





O CRESCENT =: 
| WIRE and CABLE “., 


a Factory: TRENTON, N. J.— Stocks in Principal Cities : CABLE CO. 
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150,000 HP Francis Turbine 


for Grand Coulee Project 
(SHOP HYDROSTATIC TEST—230 LB. PER SQ. IN.) 


HYDRAULIC TURBINES 
FRANCIS AND HIGH SPEED 
RUNNERS 
BUTTERFLY VALVES 
POWER OPERATED RACK RAKES 
GATES AND GATE HOISTS 
ELECTRICALLY WELDED RACKS 


Newport News Shipbuilding and Dry Dock Company 
(Hydraulic Turbine Division) 


Newport News, Virginia 
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EMCO No. 5 Pressed Steel Meter, equipped with 
EMCOREC TOR, measuring industrial load 
Pressure controlled by EMCO High Pressure 

Balanced Valve Regulator 


EIMIGIO 


PRESSED STEEL 


MIESTEIRES 


PITTSBURGH EQUITABLE METER COMPANY 
MERCO NORDSTROM VALVE COMPANY BOSTON 
Stik Oificgh, Pisabecgh Pa ptlforen e cae 


NATIONAL METER DIVISION, Brooklyn, N. Y. Los anGetes COLUMBIA 





July 17, 194 


INSIDE 
INFORMATION 
about- 


EMCO 
PRESSED STEEL 


METERS 


Diaphragm easily removed 
by loosening clamping 
band screw, and removing 
clamping band. 


Drain pipes are provided 
which drain all four dia. 
hragm chambers at their 
owest point. 


Rocker shaft and dia. 
phragm bearings made 
accessible by removing 
diaphragm pan from rock 
shatts. 

€ 


Top cover easily removed, 
exposing tangent, tangent 
arm, and adjustments. 

@ 


Strong heavy flag rod, 
capable of taking all 
driving strains without 
deflection. 

s 


Flag and flag rod sturdily 
built to withstand stresses 
due to large diaphragm 
area. 

e 


Tested at double the work- 
ing pressure for safety. 


Light, strong, pressed steel 
case reinforced and stiffen- 
ed by cast iron valve plate. 


Moving parts carried in 

rigid valve plate, assuring 

“ise alignment under 
eaviest pressures. 


Extremely compact case, 
requiring very small floor 
space. 

e 


Construction reduces leak- 
age risks. 
a 


Positively accurate, wheth- 
er measuring the flow toa 
pilot light or up to full 
capacity. 

® 


No complicated calcula: 
tions or empirical correc- 
tions, thus preventing con- 
sumers’ dissatisfaction. 
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BAYER SOOT CLEANERS 


APPLIED TO 


MODERN PUBLIC UTILITY BOILER 






































PULV. COAL FIRED 


605,000 LBS./HR BOILER 
950°F. STEAM TEMPERATURE 


1350 LBS. PRESSURE 


THE BAYER COMPANY 


ST. LOUIS, MISSOURI 
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Now... the complete, one-volume key 
to the engineering essentials of 


INSULATION 


—kinds, applications, testing, theory 





This book will help 
DESIGNERS of electrical equipment 
ENGINEERS in mechanical, chemical, 


or other fields who need to know some- 
thing about insulation of electrical 
apparatus 


MAINTENANCE and REPAIR 
MEN who want to know more of the 


reasons back of their work 


PURCHASERS of electrical equip- 


ment who need to know how to detect 
quality or lack of it and what to put 
into specifications 


18 full, explicit, authoritative 
chapters cover: 


. Dielectric Phenomena 

Theories of Dielectric Behavior 
Factors Affecting Dielectric Behavior 
- Insulating Moterials 

. Industrial Motors and Generators 
Large Rotating Machines 

- Control Apparatus 

Transformers and Reactors 

. Circuit-breaker Principles 
Circuit-breaker Constructions 
Transmission-line Insulators 

. Lightning Arresters 

Capacitors 

- Heating Appliances 

. Lamps and Tubes 

. Meters, Instruments, and Relays 

- Insulati Lag | 

- High-voltage Testing Equipment 


et wt es 





book that covers all aspects of its insulation—cop. 
cisely reviews the theory—describes and comparg 
the materials—and gives complete details of the insy. 
lation problems present in all types of electrical ap. 
paratus and how they are solved. 


INSULATION OF 
ELECTRICAL APPARATUS 


By Douglas F. Miner 


George Westinghouse Professor of Engineering 
Carnegie Institute of Technology 


450 pages, 6 x 9, 306 illustrations, $5.00 


This book bridges the gap between the more theo- 
retical treatments of dielectric phenomena and the 
needs of engineers and designers for data on present 
day insulation practices. 

From it the reader can get everything necessary to 
an intelligent approach to insulation problems— 
correlation of the theoretical and the practical—plu 
many facts and data to help in design or selection of 
electrical apparatus. 


The section on applications is presented in gret 
detail—covers many specific types of apparatts, 
breaking each one down to show every insulation ft 
quirement and best practices in handling it. 


- 
USE THIS CONVENIENT ORDER COUPON ! 


PUBLIC UTILITIES FORTNIGHTLY 
Munsey Building, Washington, D. C. | 
Please send me a copy of Miner’s INSULATION OF | 
ELECTRICAL APPARATUS postpaid. I enclose $5.00 in 
money order 











July 17, 1941 Public Utilities Fortnightly 





HE SIMPLEST way is tHe BEST way: 








THE ROBERTSHAW way ts THE SUMPLEST way: 


Accurate! Each time oven is used, thermostat must be set. Quick! Quick 
operation, quick ignition, quick selling, quick servicing. Exclusive! Only 


Robertshaw heat controls offer the many advantages of modern simplification. 


AOBERTSHAW HEAT CONTROLS 
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E.T.L. is prepared to help you 
pre-determine performance 
and quality of new equip- 
ment... prepared to give 


you, by test, the “stitch in 
time” information that often 
saves needless waste and ex- 
pense. 


By taking advantage of 
E.T.L.’s extensive facilities, 
the utility not only enlists 
the aid of our many years ex- 
perience in the testing field 
to supplement its own re- 
search department... but 
avoids heavy investment in 
special apparatus. 


Know by Test?! 


ELECTRICAL 
TESTING 


LABORATORIES 


East End Avenue and 793th Street 


New York, N. Y. 





Don’t get into a jam with the wage a 
hour inspectors. Today there are sevy 
times as many field men as a year a 
They are looking for errors in recor 
keeping, for violations of minimum-wajg 
overtime, unnecessary exemptions. 


Inspectors report that most employer 
mean to comply, that the tremendoy 
number of violations are the result of in 
accurate information. Be certain that yo) 
are right, that you have the correct and 
latest regulations and interpretations, 


Wage and Hour Manual (1941 Edition} 
is just coming off the press. It goes into 
every regional office of the Wage ani 
Hour Division. This Manual is so well 
organized, so complete and thorough that 
it is used by the Division in trainin 
new inspectors. 

Widely Used 


Already over 4000 corporations hav 
ordered this new, up-to-date summary d 
all phases of wage and hour regulations, 


Over 300 specific questions are 
ficially answered, can save you much em 
barrassment and explanation. 


ssessesesesees Send for your copy today ss 


Bureau of National Affairs, Inc. {| 
2225 M Street, N. W., Washington, D. © § 


Send me the 1941 Edition of Wage and Hout + 
Manual at $5.00 


( ) $5.00 is enclosed. Or ( ) Send C.OD. 
and I’ll pay the few extra cents collection 
charge. 
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for ACTION Chovse 


POWER > 
STAMINA 


Owners and operators are enthusiastic 
bout International TracTracTors because 
ese Diesel-powered heavy-duty crawlers 
et the work done with no time out. 
hey’ve proved their power, operating 
onomy, and freedom from breakdown 
n all sorts of work. They can deliver the 
ame money-saving performance to you. 


Money is made on jobs that move right 


International 
TracTracTors 





along. And things move fast with Inter- 
national TracTracTors at work. Put 
Internationals to work hauling materials, 
moving dirt, shaping grades, leveling, 
cutting banks, excavating, etc. Ask the 
nearest International Industrial Power 
dealer or Company-owned branch for an 
on-the-job demonstration. 


INTERNATIONAL HARVESTER COMPANY 
180 North Michigan Avenue Chicago, Illinois 


The International TD-18 Diesel TracTracT or—big, powerful, economical. Equipped with bullgrader for 
efficient earth moving. 





INTERNATIONAL HARVESTER 
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To Your Trenching Requirements — 


THE CLEVELAND “BABY DIGGER” 


MODEL “95” 
Equally Efficient for Long Line Trench or City Distribution 


Literally thousands of miles of completed work have proven the correctness of the 
“Baby Digger” design. The forerunner of all full-crawler trench excavators, the 
“Baby Digger” stands supreme as a compact, light weight, easily transported 
trencher. With it you have the best chance to machine dig your work. Compact, 
fast, flexible, powerful and with all dead weight eliminated, the “Baby Digger” ex- 
actly meets conditions, whether it’s a cross-country transmission line or a short ser- 
vice extension in the city. 


Easy to operate and transport and with the built-in qualifications to resist wear and 
abuse, the “Baby Digger” represents the utmost in economy and efficiency and assures 
maximum machine usage. Only the “Baby Digger” gives you such power, speed and 
strength and such a wide digging range in such a small pack- 

age. Write today for complete de- 

tails on this modern most usable 

“Cleveland.” 


A big time-saving ''Cleveland'' feature — Truck 
speed transportation on special trailers. 


THE CLEVELAND TRENCHER CO. 


‘*Pioneer of the Small Trencher"' 


oi kg pki ee MeEe ec Ge ce igiw ale Cleveland, Ohio 
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q Fourth Annual Appalachian Gas Measurement Short Course will be held, Morgantown, 
W.V., Aug. 18-20, 1941. 











q international Association of Electrical Inspectors, Southwestern Section, will hold meet- 
ing, San Jose, Cal., Aug. 25-27, 1941. 





q National Association of Railroad — * hae Commissioners will hold annual conven- 
tion, St. Paul, Minn., Aug. 26-29, 





q American Institute of Electrical ow will hold Pacific coast convention, Yellow 
stone National Park, Aug. 27-29, 








{ Mid-West Gas Meter School and conference will be held, Ames, Iowa, Sept. 8-10, 1941. 





Litt ag! Coast Gas Association will hold annual convention, Del Monte, Cal., Sept. 10-12, 








{ Michigan Independent Telephone Association starts meeting, Lansing, Mich., 1941. 





¥ American roe Works Association, New York Section, will hold convention, @ 
Glens Falls, N. Y., Sept. 11, 12, 1941. 





7 19 NOL. Association of Motor Bus Operators will hold meeting, Chicago, Ill., Sept. 17— 





Illuminating Engineering Society will convene, Atlanta, Ga., Sept. 22-25, 1941. 





q Association of American Railroads, Telephone Section, will hoid meeting, Cincinnati, 
Ohio, Sept. 23-25, 1941. 








5 erin Transit Association will hold meeting, Atlantic City, N. J., Sept. 27—Oct. 2, 








q National Safety Council will hold annual meeting, Chicago, Ill., Oct. 6-10, 1941. 

















| South Dakota Telephone Association will hold meeting, Sioux Falls, S. D., Oct. 8, 9, 
1941. 








Photo by Philip Gendreau, New York 


Flood Gates of the Wilson Dam 
At Muscle Shoals 
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Competitive Bidding Problems 


Part I. Mechanics and Procedure 


This is the first part of an article dealing with ques- 

tions which may arise as to the manner of compli- 

ance with the recent SEC rule applying to the 

issuance and sale of securities of reported electric 
and gas utilities. 


By ERNEST R. ABRAMS 


HEN the Securities and Ex- 

change Commission promul- 

gated its recent rule, requiring 
competitive bidding in the issuance and 
sale of securities of registered electric 
and gas utilities, it tossed into the laps 
of utilities and security underwriters 
alike some of the knottiest problems 
they have had to solve in a turbulent 
decade. Not that the requirement itself 
came as a surprise to them. Two SEC 
commissioners had advocated adoption 
of this underwriting device more than 
a year earlier, in an appendix to. the 


Consumers Power decision, while the 
four commissioners participating in 
January’s competitive bidding hearings 
in Washington gave ample indication 
of their preference for it. Rather, 
since the rule adopted by the SEC spe- 
cified a destination but contained no 
road map, it is the manner and not the 
necessity of compliance that generates 
confusion. 

Perhaps a brief summary of the 
commission’s approach to the rule 
should precede discussion of these 
problems. Since the 1935 Holding 
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Company Act charged the commission 
with maintenance of arm’s-length deal- 
ings between financing utilities and se- 
curity underwriters, and with insuring 
economies in the raising of utility 
capital, the SEC first sought “to sift 
out in advance” and to “neutralize” 
those instances in which security un- 
derwriters stood in such relationship to 
financing utilities that arm’s-length 
bargaining might be absent in their 
dealings, by requiring affirmative proof 
of the reasonableness of underwriting 
fees accruing from all but competitive- 
ly underwritten issues, or by denying 
fees when an absence of arm’s-length 
bargaining was found to exist. Be- 
tween March 1, 1939, when this rule 
became effective, and May 7, 1941, the 
effective date of the competitive bid- 
ding order, this “sifting out” rule was 
the SEC’s principal instrument for en- 
forcing arm’s-length bargaining. 

But after the March, 1939, rule had 
been in force for nearly a year, the 
SEC found it was not proving effective 
in insuring the reasonableness of price 
or spread, or in maintaining arm’s- 
length bargaining in the sale and dis- 
tribution of utility securities. So in 
February, 1940, it directed its public 
utilities division to ask all registered 
holding company systems, state utility 
commissions, and the principal secur- 
ity underwriters of the country to sug- 
gest the method by which its manda- 
tory objectives under the Holding 
Company Act might best be attained. 
And the public utilities division studied 
the sixty some replies to this question- 
naire for more than eight months be- 
fore, in December, 1940, it submitted 
to the commission its findings and a 
recommendation of the promulgation 
of a competitive bidding rule. 
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HIs report, too, was sent to all 

registered holding companies, to 
various regulatory bodies, and to lead- 
ing investment bankers, with requests 
for comments and suggestions. In re- 
sponse to widespread appeal, the find- 
ings of the utilities division, and the 
competitive bidding rule it proposed, 
were discussed for four and a half days 
by some two hundred persons of varied 
affiliations, and from every section of 
the land, at a public conference in 
Washington. All shades of opinion 
were reflected at the public hearings 
and in written comments to the com- 
mission. And the SEC gave special 
consideration to an alternative to the 
rule, proposed by the Investment 
Bankers Association. Two months 
after the close of public hearings, the 
commission reached its decision and 
promulgated a competitive bidding 
rule, substantially in the form outlined 
by its public utilities division. 

Many will question the wisdom of 
its decision. Some will contend that 
the SEC has needlessly hamstrung our 
established capital supply system in a 
period of national crisis, and has seri- 
ously impeded the free flow of capital 
to industries vital to the national de- 
fense. And maybe it has. But there 
appears little merit in arguing about it 
now. For the commission has spoken 
and, barring possible intervention by 
the courts or Congress, competitive 
bidding for the securities of registered 
electric and gas utilities is now the law 
of the land. 

The problems confronting financing 
utilities and security underwriters un- 
der the competitive bidding rule would 
appear to fall into three major groups: 
(1) Those concerned with the me- 
chanics of security preparation and 
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bidding procedure; (2) those con- 
cerned with possible government com- 
petition, and (3) those concerned with 
liabilities of utilities and underwriters 
under the Securities Act of 1933. Let’s 


look at each group: 
Ete problems comprising the first 
group stem largely from the fact 
that all the terms and conditions of 
specific security contracts must be 
firmly established in advance of any in- 
vitation for bids. For, obviously, the 
competitive device does not lend itself 
to the satisfaction of nebulous desires 
for capital. 

Determination of the exact se- 
curities to be underwritten has been 
one of the services performed for 
financing utilities by investment bank- 
ers in the past, but under the competi- 
tive bidding requirement the under- 
writer—who may be any one of five or 
a hundred bidders—cannot be deter- 
mined until after all bids have been 
opened and appraised, and the SEC has 
approved the utility’s choice of bids. 
At the same time, no investment 
banker, without sticking his neck out 
dangerously, dares bid for an issue un- 
til the specific contracts to be under- 
written have been created. It looks like 
another of those “vicious circles” util- 
ity executives have previously heard 
about. 


e 


Perhaps the most satisfactory 
method would be to have qualified un- 
derwriters, experienced in security 
creation, continue to aid financing 
utilities in the preparation of issues, 
provided they can be fairly paid for 
their work. One of the requisites of 
security preparation is knowledge of 
what investors want, and the invest- 
ment bankers of the country certainly 
have more of it than any other single 
group. 

Through constant association with 
their clients, they keep advised of ever- 
changing investor requirements. As a 
result of repeated canvasses and trans- 
actions, they are able to appraise in- 
vestor reaction to innovations in tax 
clauses, conversion privileges, and 
similar contract provisions. From 
their day-to-day dealings, they can de- 
termine at first hand why investors 
scramble for some issues and avoid 
others, though they look alike. And be- 
cause they have their fingers constantly 
on the pulse of investment markets, 
they can anticipate with a high degree 
of accuracy investor reaction to any 
provision an issuer may wish included 
in his security contract. 

IX fact, aside from a comprehensive 

poll of all prospective purchasers of 
a new security issue—which the invest- 
ment banker, in effect, has already 


“DETERMINATION of the exact securities to be underwritten 
has been one of the services performed for financing utilities 
by investment bankers in the past, but under the competitive 
bidding requirement the underwriter—who may be any one 
of five or a hundred bidders—cannot be determined until 
after all bids have been opened and appraised, and the SEC 
has approved the utility’s choice of bids.” 


69 
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taken—the presence of his experts at 
the conference table is the best assur- 
ance a financing utility can have that 
its forthcoming securities will fit cur- 
rent investor requirements. For in the 
last analysis, securities must be pur- 
chased by investors, if utilities are to 
engage capital. They are issued pri- 
marily to be bought. 

The Securities and Exchange Com- 
mission and its public utilities division 
have, on numerous occasions, been 
critical of the degree of protection in- 
vestment bankers have provided pur- 
chasers of the securities they have un- 
derwritten. For instance, in its state- 
ment accompanying the competitive 
bidding rule, the SEC said: 

Investigations by congressional commit- 
tees and by this commission disclose that 
many of the leading investment bankers .. . 
have sponsored issues which, to the subse- 
quent misfortune of investors, were not ade- 
quately safeguarded. Indeed, the general in- 

adequacy of protection to investors was a 


primary factor underlying the passage of all 
the acts administered by this commission. 


And the commission’s public utili- 
ties division said, in its competitive bid- 
ding report of last December : 


. .. to an increasing extent the various 
regulatory authorities, including the SEC 
both with respect to the 1935 Act and the 
Trust Indenture Act, have taken over the 
function of insuring adequate protection of 
investors by requiring the inclusion of cer- 
tain provisions in indenture and_ preferred 
stock contracts. Past history fails to sup- 
port the conclusion that the services ren- 
dered in this respect by underwriters has 
been adequate to protect the public. 

HERE is much meat in these criti- 

cisms, and no unprejudiced person 
will deny the SEC’s substantial con- 
tribution to the protection of investors, 
through insistence upon adequate pro- 
tective clauses in security contracts. 
But it will likewise be apparent that no 
small part of the commission’s success 


in this respect has been due, in large 
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measure, to the power it exercises over 
financing utilities. For about the best 
an astute investment banker could do 
in the past was to urge a financing 
utility to include certain protective 
clauses in its security contracts, and to 
decline the underwriting, if its advice 
went unheeded. In that event some 
less conservative underwriter usually 
did the financing. But with the broad 
powers it acquired under the Holding 
Company Act and the Trust Indenture 
Act, the SEC has no need to argue or 
plead with a financing registered util- 
ity. Either its suggestions are adopted 
by the utility, or there are no securities 
to be underwritten. 

There is a strong possibility, how- 
ever, that these criticisms were just so 
much “campaign oratory,” delivered in 
the heat of argument that preceded 
promulgation of its competitive bid- 
ding rule. And now that this under- 
writing device is mandatory upon 
financing registered utilities, perhaps 
the commission will look upon invest- 
ment bankers as its “loyal opposition,” 
particularly if they accept the rule as a 
fait accompli and codperate with the 
commission in its operation. There is 
reason to believe it will. The competi- 
tive bidding report of last December, 
prepared by the SEC’s public utilities 
division, said: 

Services relating to financial programs of 

a utility company should (as it is not to- 

day) be placed on a professional basis to 

the extent needed, and purchased as such. 

And a little further along in the re- 
port appeared this statement: 

There is clearly no dearth of individuals 


and bankers who are competent to render 
sound financial advice. 


N the event the commission itself 
concurs in these views, and will per- 





ee ee ~S 


——~—r = & TH ™* SS ww 


COMPETITIVE BIDDING PROBLEMS 





Problems under Competitive Bidding Rule 


“a problems confronting financing utilities and security under- 

writers under the competitive bidding rule would appear to fall 

into three major groups: (1) Those concerned with the mechanics of 

security preparation and bidding procedure; (2) those concerned with 

possible government competition ; and (3) those concerned with liabilities 
of utilities and underwriters under the Securities Act of 1933.” 





mit investment bankers to advise 
financing utilities and assist them in 
determining the terms and conditions 
of security contracts for reasonable 
fees, one of the major problems pro- 
posed by the competitive bidding re- 
quirement will be solved. 

But if underwriters are not permit- 
ted to perform these functions, the job 
will probably have to be a sort of 
“community undertaking.” The finan- 
cial attorneys, who have in large part 
set up the registration statements and 
prospectuses of the past, can care for 
procedural problems. The _ utilities 
themselves have been educated in cer- 
tain phases of investor requirements, 
and are far more appreciative of the 
need of sales appeal in their securities 
than they were a decade ago. And the 
SEC can be counted upon to provide 
an ample assortment of protective pro- 
visions for inclusion in security con- 
tracts. Each of these might contribute 
in other ways to the joint undertaking, 


but no matter how effectively each of 
them functions, there will still be an 
empty chair at their conferences. No 
one having intimate acquaintance with 
the current preferences and desires of 
the ultimate purchasers of utility se- 
curities will be present. And when the 
completed issue is offered to under- 
writers for competitive bids, it will be 
too late to learn it doesn’t “fit.” 

The SEC’s public utilities division 
suggested in its December competitive 
bidding report that independent ex- 
perts be retained by financing utilities 
to prepare securities for market, but 
experienced utility bankers hold the 
suggestion impractical. It is their be- 
lief that even were the most capable 
experts in their employ to withdraw 
and set up as independent experts, 
their present efficacy would be rela- 
tively short-lived. The issues they de- 
vised at the start would undoubtedly be 
geared to current markets, and well 
suited to investor requirements. But 
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as time went on, these experts lost 
intimate touch with the ultimate buy- 
ers of securities; when they no longer 
had the “feel” of the market that is 
gained only through constant associa- 
tion with investors and security sales- 
men, their issues would tend to become 
“ideal,” or “theoretically perfect,” but 
lacking in appeal to investors. For 
many investors buying securities, like 
women buying hats, don’t want issues 
theoretically or ideally suited to them. 
They want what strikes their fancy. 


hen the terms and conditions of 
security contracts have been es- 
tablished, however, and registration 
statements have been filed with the 
SEC, the problems of financing utili- 
ties will largely be at an end, provided 
this work has been done properly, and 
no errors or omissions of material 
fact have crept into these documents to 
subject them later to the liabilities of 
the 1933 Securities Act. For all they 
need do is invite bids, “read ’em and 
weep,” or cheer, as the case may be, and 
collect their money. And institutional 
investors, buying for “keeps” rather 
than resale, will have a few worries 
confronting them. If they decide they 
want an issue, after examination of all 
pertinent data, they can set their price 
and bid. If they name the best price, 
they will secure a desired investment. 
If an underwriting syndicate outbids 
them, and they still want some of the 
issue, the successful bidder will doubt- 
less accommodate them. And if they 
are uninterested in paying more than 
their original price, other issues will be 
coming along. 

But the problems of investment 
bankers, or groups of bankers, seeking 
to underwrite utility issues, will by no 
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means be ended merely by their crea- 
tion and registration. Some of these 
problems, perplexing as they may seem 
to underwriters at the moment, may 
disappear before these words reach 
print, for many keen minds in Wall 
Street and Washington are trained 
upon them. Others may be solved by 
adjustments in underwriting proce- 
dure, after underwriters have cut their 
competitive bidding eye teeth. But 
some will probably require changes in 
the SEC’s rule itself, a possibility rec- 
ognized by the commission at the time 
of its promulgation. Only a few of 
these problems deserve mention here. 


" the past, managers of underwrit- 
ing syndicates have received a small 
part of total underwriting spreads, 
amounting generally to around an 
eighth of the total spread, to compen- 
sate for their outlay in cash and ef- 
fort in negotiating underwritings, pre- 
paring security contracts, and manag- 
ing security distribution. In addition 
to this manager’s fee, they also re- 
ceived that part of the balance of the 
total spread accruing to them on securi- 
ties retained for distribution by their 
own sales forces, both wholesale and 
retail. Now that issues of registered 
utilities must be underwritten competi- 
tively, will syndicate managers con- 
tinue to receive these fees? With the 
preparation of securities completed and 
paid for in advance of determination 
of the underwriter, and with negotia- 
tions between financing utilities and 
underwriters in advance of the auction 
no longer necessary, will members of 
bidding syndicates agree to compensate 
syndicate managers merely for super- 
vising security distribution? Would 
not the maximum prices these syndi- 
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cates could bid for issues be reduced to 
the extent of the manager’s fees al- 
lowed? At the moment, one of the 
major syndicates preparing to bid for 
the New York State Electric & Gas 
issue proposes to allow its manager a 
small fee, in the event it wins the issue, 
while another sizeable syndicate pro- 
poses no manager’s fee. 

Again, what relationship is likely to 
exist between the accepted bid and the 
offering price of competitively under- 
written issues? In privately negotiated 
underwritings of the past, the SEC has 
passed upon the reasonableness of 
prices paid to issuers and gross under- 
writing fees. Will the commission, di- 
rectly or indirectly, control the prices 
at which competitively engaged issues 
may be sold initially ? Many of its find- 
ings and pronouncements have empha- 
sized the belief that underwriting 
spreads resulting from past distribu- 
tions of utility securities have con- 
sumed too great a proportion of the 
aggregate public investment. If two 
underwriters name the same, exact 
price in competition for a utility issue, 
but one proposes a lower offering price 
than the other, which is likely to be 
considered the “best” bid by the SEC? 
We of the contest likely to be 

waged between institutional buy- 


q 


ers and security underwriters, once 
bids are invited for utility bonds of in- 
stitutional quality? As moneyed insti- 
tutions seeking employment of their 
own funds, all institutional buyers 
need do, upon being awarded issues, is 
pay the price and lock up the bonds. 
But since security underwriters are 
primarily merchants of securities, they 
must sell the issues they buy at compe- 
tition—most of them at a profit, if they 
are to continue in business, and always 
at substantial expense. And because of 
this basic difference in bidding pur- 
pose, institutional buyers will generally 
have a price advantage over security 
underwriters, the extent of which will 
be measured in each instance by the 
cost of security distribution, and the 
margin of profit necessary to satisfy 
the capital employed by underwriters. 

While the possibility of contest be- 
tween institutional and underwriting 
bidders will overhang all competitive 
sales of utility bonds, it promises to be 
keenest for small and medium-sized is- 
sues, which can be absorbed readily by 
a single institution, or by a group of 
them. But when utility bond financing 
passes the $50,000,000 mark in indi- 
vidual borrowings, competition be- 
tween bidding institutions, and be- 
tween institutional and underwriting 
bidders, will tend to slacken. 


3 


“WHILE the possibility of contest between institutional and 
underwriting bidders will overhang all competitive sales of 
utility bonds, it promises to be keenest for small and medium- 


sized issues, which can be absorbed readily by a single insti- 
tution, or by a group of them. But when utility bond financ- 
ing passes the $50,000,000 mark in individual borrowings, 
competition between bidding institutions, and between insti- 
tutional and underwriting bidders, will tend to slacken.” 


73 
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Not that institutional buyers have 
not absorbed larger single issues than 
$50,000,000 in their entirety in the 
past, for one need point only to the 
American Telephone and Telegraph or 
the Georgia Power private sales to re- 
fute this contention. But since the 
limited number of institutional buyers 
interested in very substantial pieces of 
single issues will likely preclude the 
possibility of more than one institu- 
tional bidding group for very large is- 
sues, and since institutions will no 
longer be able to dictate the terms and 
conditions of competitively underwrit- 
ten issues, as they have not only in 
private sales of the past but in nego- 
tiated issues in which they were expect- 


ed to participate, institutional bidders 
will, in all probability, tend to withhold 
bids for the occasional huge issues, and 
purchase any blocks desired from the 
successful bidder. 

These, then, are some of the more 
perplexing problems concerned with 
the mechanics of issue preparation and 
bidding procedure which stem from 
the SEC’s recently promulgated com- 
petitive bidding rule. The possibility 
of governmental agencies entering the 
competition for utility issues, and the 
danger that many successful bidders 
may tangle with the various liability 
provisions of the 1933 Securities Act, 
will be discussed in a later instal- 
ment. 


The second part of this article will 
appear in the next issue. 





Development of Codperative Relationship 


wat 


HROUGH the development of a codperative relationship 
between employer and employee, a full and complete 


recognition and mutual respect for each other’s rights, unity of 
purpose in the defense of free enterprise, private ownership of 
property, a free and unreserved acceptance of collective bargain- 
ing, and unity of mind and action in the protection and preserva- 
tion of our common heritage, the owners and managers of in- 
dustry and the representatives of labor can make vital and real 
the equality section of the Declaration of Independence, can rob 
the Communists and their fellow travelers of their class conflict 
argument, as well as of those who proclaim that no basis of 
accommodation exists between capital and labor.” 
—WILLIAM GREEN, 
President, American Federation of Labor. 
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The Utility Holding Company 
And the “Death Sentence” 


The extreme views of the SEC on the question 
of simplification. A reminder as to the valuable 
service holding companies have rendered in the de- 
velopment and extension of service and the lower- 


ing of rates to consumers. 


What destructive 


political action may lead to. 
By THOMAS F. DOYLE 


powers, the Securities and Ex- 
change Commission is moving 
rapidly toward the breakup of Amer- 
ica’s great utility holding company sys- 
tems. The Public Utility Act of 1935, 


| eco with a vast congeries of 


with its famous “death sentence” 
clause, its constitutionality as yet un- 
decided, confers on the commission an 
authority scarcely paralleled by any 
agency established by Congress. Some 
critics say that the 5-man agency, how- 
ever useful as a protector of investor 
interest, not only oversteps its powers, 
but that its policies and decisions fore- 
shadow the ultimate absorption of the 
nation’s utility resources into a gigantic 
federally controlled network. 

Nor is this an extreme view. There 
are sound reasons to believe that the 
defense emergency, rather than revers- 


ing, has accelerated the socialistic trend 
in government accentuated under the 
New Deal. What is happening in the 
utilities today may be a foretaste of 
equally forthright attacks on other cor- 
porate citadels—purportedly in the 
public interest. The attitude of the 
government toward the electric indus- 
try was aptly summed up in an edi- 
torial in the New York Sun on No- 
vember 27, 1935. The editorial said, 
in part: 

The real goal of the opposition is not reg- 
ulation of the electric utility business, but 
its replacement by public ownership. The 
strategy is plain: First, all the powerful man- 
agement corporations are to be broken up so 
as to deprive operating companies of the 
advantages of central financing and direc- 
tion; then operating companies are to be “in- 
tegrated” into small territorial subdivisions ; 
after that they will be destroyed piecemeal 
through ruinous competition with municipal 


and district public ownership units in which 
operating deficits will be made up by the tax- 
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payer. After private concerns have been 

driven out of the field, the various public 

ownership groups doubtless will be “inte- 
grated” again into a Federal system man- 
aged by bureaucrats in Washington. 

An admittedly beneficial effect of the 
Holding Company Act has heen to in- 
duce errant companies to remedy the 
defects and abuses spotlighted during 
congressional debate on the measure. 
There is, it must be conceded, an ex- 
traordinary difference between condi- 
tions only too prevalent when the In- 
sulls and the Hopsons had their hey- 
day and those of today, when previous- 
ly suspect groups have dewatered 
their stocks, simplified their corporate 
set-ups, and abandoned lobbying and 
other practices that so often made them 
targets for censure. Contrary to popu- 
lar belief, the corporate structure of 
the utility systems is much simpler 
than those of some railroad companies 
like the Pennsylvania and New York 
Central, and some industries like Gen- 
eral Motors and United States Steel. 
Linked to a natural wish to avoid the 
impending storm, two main reasons 
prompted these simplification moves— 
a reduction of bookkeeping expenses 
and avoidance of penalty taxes on in- 
tercorporate dividends inserted in re- 
cent Federal revenue acts. Sound 
business judgment had already dic- 
tated the simplification process that the 
SEC now seeks to carry to the point of 
actual confiscation. 


- gatecemres reform came too late, how- 
ever, to save the industry from the 
“death sentence’ provisions of the 
law enacted by a narrow congressional 
majority when such severity seemed 
expedient. But even the most pessimis- 
tic scarcely envisioned the ruthless in- 
terpretation which the SEC has recent- 
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ly placed upon this lethal clause. The 
intention of Congress, as viewed by 
most observers, was to remove holding 
companies of other than the first de- 
gree and to permit approved com- 
panies to maintain all geographically 
contiguous and integrated properties. 
Now, as appears in tentative plans 
drawn up for the United Gas Improve- 
ment, Commonwealth & Southern, 
and Engineers Public Service systems, 
not only are the companies to be denied 
the retention of more than one inte- 
grated system, but even that solitary 
system is to be attenuated to an extent 
that leaves the holding company with 
only one major operating unit under 
its control. It is difficult, under such 
circumstances, to understand how any 
holding company would care to remain 
in existence. Already, the North 
American Company, despairing of ever 
meeting SEC demands, has announced 
it will liquidate its electric holdings 
and probably invest its funds in other 
undertakings. 

Ever since the utility issue loomed 
large in politics, the electric holding 
company has been presented as a par- 
ticularly objectionable development in 
American business life. It is probable 
that before 1932 only a minority of the 
voters were aware that such things as 
holding companies existed. Perhaps 
today there are some who believe that 
the holding company is exclusive to 
the electric generating industry and 
that it is a device of comparatively re- 
cent origin. The truth is that its his- 
tory is as ancient as Rome itself. It has 
existed in most of the great countries 
of Europe for centuries. 


N his book, “The Holding Com- 
pany,” Dr. James C. Bonbright 
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says: “The holding company has now 
become such an essential part of the 
structure of large scale business that 
its abolition would be serious, if not 
fatal, to the effectiveness of American 
industry.” In the United States it is 
found in all its large industries—food, 
metals, coal, oils, automobile, steel, to 
mention some. Furthermore, the “na- 
tional set-up” or “central organization”’ 
idea with which it is associated is found 
in virtually every phase of daily life. 
It exists in journalism, education; 
labor, fraternal and charitable organi- 
zations ; in religion, politics, and, most 
emphatically, in government itself. The 
government’s own electric “yardstick,” 
the Tennessee Valley Authority, is it- 
self a great holding company. 

Probably one of the most quoted tes- 
timonials to the efficacy of the hold- 
ing company came, in 1929, from none 
other than TVA’s power director, 
David E. Lilienthal : 

The holding and management company 
...ina relatively few years changed the en- 
tire economic nature of the public utility 
industry. Isolated plants have now given 
way to great systems whose lines span sev- 
eral states and serve hundreds of communi- 
ties, all operated under unified managerial 
and financing supervision. The spread of 
rural electrification, the amazing advances 
in telephony, the rise of superpower sys- 
tems—these and many other technological 
developments so intimately related to the 
public welfare are dircctly attributable to 
the holding company. Perhaps most im- 
portant of all, to the holding company must 


go the credit for the unprecedented flow of 
capital into the public utility industry mak- 


& 


ing possible extensions and improvements of 

service. 

Almost coincidental with the estab- 
lishment of the TVA, the Roosevelt 
administration launched its successful 
campaign to bring its private competi- 
tors under Federal domination. For six 
years, the holding company, always un- 
der the threat of ultimate extinction, 
has felt the pressure of a constantly ex- 
panding control. Over it the Securities 
and Exchange Commission exercises a 
discretion that is found nowhere else 
in government. Utility men have de- 
clared the Holding Company Act funda- 
mentally unconstitutional in that it 
transfers to an administrative body the 
legislative power and duty of determin- 
ing what is in, or detrimental to, the 
public interest in the issuance of utility 
securities, and also in that it prohibits 
the sale of unapproved securities even 
if the sale is wholly intrastate and with- 


out the use of the mails. 
i ken supervision exercised by the 
commission over every detail of 
utility operation, entailing as it does 
considerable expense and time in the 
preparation of routine and special re- 
ports, has been accepted in graceful 
spirit by the industry. Regulation, even 
of the strictest kind, has been looked 
upon as an insurance against the spe- 
cious and unfounded charges that have 
often been made against utility manage- 


“THERE are over six million farms in the United States, 
scattered over a million and a half square miles of territory, 
which means an average of only four farms per square mile. 
In some areas there are twelve, in some only one. To bring 
electricity to these rural homes ts beyond the capacity of the 
publicly owned plants, most of which are too small to supply 
more than local needs.” 
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ments. Rulings affecting the nature 
and size of new financing have been 
accepted with little or no demur. Asa 
regulatory body, the SEC has been re- 
garded as a just, if sometimes severe, 
overseer, appointed in the public inter- 
est as well as in the interest of the in- 
dustry itself. If the commission did not 
also possess the power of imposing and 
executing “death sentences” upon util- 
ity companies, no vital conflict would 
center round its activities. 

When the House, six years ago, was 
debating § 11, Joseph P. Kennedy, 
SEC’s first chairman, declared that the 
burden cast upon the agency by this sec- 
tion was “simply staggering.” ‘The 
phrase, ‘public interest,’ is not defined 
in the House bill,’ he said. ‘“Thus this 
bill furnishes no effective standard to 
guide the commission in the momen- 
tous decision it must make as to which 
of the holding company systems are to 
be broken up and how such process is 
to be effected.” 

This has been the focal point of the 
argument recently presented by Com- 
monwealth & Southern spokesmen in 
suggesting the appointment of a com- 
mittee of representatives of the govern- 
ment, the industry, and independent en- 
gineers and economists to submit in an 
advisory capacity a plan of utility in- 
tegration and a determination of the 
criteria and standards in keeping with 
the purpose of the Holding Company 
Act and the present critical national 
situation. 


F ineeahiend disregarded by the SEC 
is the fact that Congress has ac- 
tually embodied in the act (§ 30) pro- 
visions for just such a plan, upon the 
basis of which its recommendations 
should be made as to the type and size 
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of acceptable integrated systems. An 
implacable resolve to disintegrate 
wholesale rather than employ the just 
and wise discrimination that national 
solidarity, common sense, and fair play 
suggest seems to guide the commission- 
ers in their intolerant interpretation of 
the spirit and purpose of the law. As 
pointed out by Edward L. Shea, presi- 
dent of the North American Company, 
the conditions existing today could not 
be foreseen at the time of its enactment, 
“T am convinced,” he said, ‘‘that no 
Senator or Representative who voted 
for the act had the slightest idea that 
the carrying out of its terms by the Se- 
curities and Exchange Commission 
would occur under conditions even re- 
motely resembling those with which we 
are now faced.” 

In a recent Senate debate, Senator 
Wheeler observed: “Laws are not al- 
ways construed as their authors in- 
tended. . . . I call attention to the fact 
that at times the Utility Holding Com- 
pany Act has been construed contrary 
to the views of members of the Senate, 
expressed upon the floor of the Sen- 
ate.” 

Theoretically designed to inte- 
grate the utility industry, to protect the 
security holder, and to assure the con- 
sumer the best possible service, the act, 
as now being enforced, tends to create 
waste and confusion and to destroy 
companies whose record of service and 
rates is unimpeachable. The divestment 
from some of the country’s most splen- 
did holding companies of large parts of 
their properties means that whole com- 
munities will be forced to depend on 
more or less isolated units, whose effi- 
ciency and reliability will have been 
largely undermined by severance from 
strong, unified organizations. 
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Holding Company Credited with Real Public Service 


& a public opinion endorses private owner- 

ship and operation, for this favorable 
decision the electric industry ts in turn con- 
siderably indebted to the holding companies, 
whose services .. . have made tmprovements 
and extensions of service possible. If for no 
other reason than that it has made possible 
high-grade service at low costs, even in small 
isolated communities, the holding company 
must be credited with having performed a 











real public service.” 








| id the SEC plan is to attack bigness, 
it is difficult to reconcile this with 
the extent and scope of the govern- 
ment’s own projects, particularly in the 
Tennessee valley and the Pacific North- 
west. The southern system of the Com- 
inonwealth & Southern Corporation, 
for instance, has a generation capacity 
less than that envisioned by the TVA 
or the Grand Coulee and Bonneville 
dams. “If it is economically sound and 
in the interests of consumers and 
the public,” says Commonwealth & 
Southern’s president, Justin R. Whit- 
ing, “for the government in its opera- 
tions to construct properties of the 
large size they are now doing, does it 
not follow that it is likewise economic 
for the smaller private systems to be 
maintained? If this is not true, then it 
must be assumed that one economic 
rule should be applied to public opera- 
tion and another rule to private opera- 
tion. Such an application in the end 
can only result in the taking over by 
public operation of all the privately 
owned companies.” 

The view is advanced by William W. 
Bodine, president of United Gas Im- 


provement Company, that the Holding 
Company Act is being currently inter- 
preted as an antitrust or disintegration 
act, aimed at dissolution of bigness, or 
what is called “concentration of eco- 
nomic power,” such as was advocated 
during the debate on the legislation, 
but which Congress refused to pass, 
rather than as the integration and regu- 
latory act which Congress did pass. 
“It is my opinion,’ Mr. Bodine says, 
“that such interpretation and adminis- 
tration of the act, particularly if en- 
forced under the very unsettled condi- 
tions today, will result in perhaps sub- 
stantial damage to our stockholders.” 


74 HE utilities,” Wendell L. Will- 

kie once said, “have a right to 
know officially and not by guess what 
the government plans to do with 
them.” Before a town hall audience, At- 
torney General (now Associate 
Justice) Robert H. Jackson intimated 
that the government had no intention 
of nationalizing the public utilities. 
But the policy of the administration 
now seems directed to no other end. 
Of secondary importance, apparently, 
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is the financial loss that threatens the 
industry’s millions of investors if their 
holdings are forced into a depressed 
market. Government ownership has 
so far won all the major battles. There 
is more socialism, more bureaucracy, 
more dictatorship, and certainly more 
arrogance in government than ever be- 
fore. The difficulties confronting the 
utility companies indicate that an old 
issue is again crystallizing in the politi- 
cal domain, this time to an extent that 
makes the man in the street as vitally 
interested in the holding company con- 
flict as any holder of electric securities. 

The issue is that of private versus 
public ownership of electric utilities. 
Do the people want public ownership 
of power facilities? Certainly not on 
the basis of figures that reveal that out 
of 36,291 central stations in 1939, only 
2,715 were municipally owned, and 
that in the Pacific coast region, where 


public ownership sentiment is strong- 
est, only 799 out of 3,952 plants were 


publicly operated. Since the first 
power plant was opened in 1882, 
power generation has been preponder- 
antly a private enterprise. Increasing 
volumes of production have brought 
about a corresponding decline in rates. 
The reduction of the average kilowatt- 
hour charge for homes from 8.70 cents 
in 1913 to 3.84 cents in 1940 estab- 
lishes a record surpassed by no other 
industry. As was said by W. E. Mit- 
chell, vice president and general man- 
ager of the Georgia Power Company, 
from no other industry does the buyer 
expect so much and always get it, and 
yet pay so little. According to the Bu- 
reau of Census of the Department of 
Commerce, the average cost of electric 
service is 24 per cent higher in the so- 
cialized plants than in the private 
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plants. The fact that the private com- 
panies are today contributing a million 
dollars a day in taxes to government 
treasuries recalls the significant admis- 
sion by Senator Norris, patron of pub- 
lic ownership, that “if the TVA paid 
the same taxes that are now paid by 
privately owned utilities in that section 
the TVA would be out of business in 
three months.” 


‘hp a comparatively small num- 
ber of municipal plants issue re- 
ports on which an evaluation may be 
based as to their efficiency. This re- 
calls the historic case of Mapleton, 
Iowa, once regarded as a “show 
piece” by advocates of public owner- 
ship. In 1931, after four years of op- 
eration, the city’s electric plant re- 
ported it had made a profit of $34,- 
128.27, but when a court audit was 
ordered, investigators found that the 
plant’s operations had resulted instead 
in a loss to the taxpayers of $13,- 
620.36. In Oregon, where the Bonne- 
ville dam is expected to reach an ulti- 
mate capacity of 432,000 kilowatts, 
lack of public confidence in govern- 
ment power schemes is reflected in the 
fact that only a handful of small munic- 
ipalities have organized public utility 
districts and none of these is yet a go- 
ing concern. Recently, the voters of 
Clatsop county, Oregon, rejected a 
proposal to establish a utility district 
despite the fact that for nearly two 
months Bonneville Administration 
agents, Carl Thompson, of the Pub- 
lic Ownership League, and Morton 
Tompkins, State Grange leader, had 
been especially active in its support. 
Only last November Spokane, Wash- 
ington, also turned thumbs down on 
municipal ownership. As an employer, 
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the municipal utility compares unfa- 
vorably with the private plant. A re- 
cent estimate was that average salaries 
and wages in all classes of employees 
of private utilities were $1,723 as com- 
pared with $1,463 for the municipal 


plants. 
Pr public opinion endorses private 
ownership and operation, for this 
favorable decision the electric industry 
is in turn considerably indebted to the 
holding companies, whose services, as 
Mr. Lilienthal admits, have made im- 
provements and extensions of service 
possible. If for no other reason than 
that it has made possible high-grade 
service at low costs, even in small iso- 
lated communities, the holding com- 
pany must be credited with having per- 
formed a real public service. A Fed- 
eral survey once showed that the rates 
of North American units were 18 per 
cent lower than those of companies un- 
associated with holding companies. 
Many instances of this kind can be re- 
cited, all tending to the conclusion that 
if the worth of holding company sys- 
tems is to be gauged in benefits to the 
citizen, their retention is well justified 
from the public viewpoint. 

When public ownership exists on a 
wide scale the reason often lies in the 
unwillingness of private interests to 
expand. This has been the case in 


q 


field, where . . 


Europe, where, according to one esti- 
mate, state-controlled enterprises now 
affect the welfare of almost 70 per cent 
of all Europeans. The growth of the 
United States government’s participa- 
tion in business in recent decades, un- 
like the case of European countries, is 
due to a changing aspect concept of 
government rather than to the failure 
of business to meet consumer needs. 
It has been the proud boast of the util- 
ity men that were it not for their re- 
sourcefulness and courage as well as 
the capital investments of holding 
company pioneers, the electric industry 
would never have reached its present 
high degree of efficiency. 
O NE aspect of power expansion re- 
veals the public ownership groups 
in a sad light. Even while private in- 
dustry was demonstrating that the gen- 
eration of power by hydro rather than 
by steam had already begun to be obso- 
lete, the government committed itself 
to enormously costly water-power proj- 
ects. The increasing concentration by 
utility managements on the construc- 
tion of steam rather than water plants 
means that in time, TVA, Bonneville, 
and Grand Coulee will have become, 
with the 1912 Ford, mere milestones 
in the march of science. The govern- 
ment’s faits accomplis are there to the 
tune of hundreds of millions of dollars. 


e 


“WILLINGNESS to assume risks and where possible to ex- 
plore new avenues of opportunity have been the outstanding 
characteristics of American enterprise. Excepting the rural 
. various understandable factors proved an 


obstacle, America’s power industry, aided by the financial, 
supervisory, and engineering resources of the holding com- 
panies, has chalked up a prodigious achievement.” 
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Meanwhile, private industry, with the 
decrease in the coal requirements per 
kilowatt hour from 8 pounds to less 
than one pound has again upheld the 
old axiom that it always manages to 
keep twenty years ahead of govern- 
ment. Making the government’s ven- 
tures seem even more unbusinesslike, 
experts point out that steam plants can 
be more cheaply and quickly built, and 
are correspondingly more important in 
meeting rapid expansion needs. 

The value of the holding company 
in this new development is apparent. 
Considerable financial aid has been ex- 
tended to the operating units in the 
last decade through the holding com- 
panies, ‘““death sentence” notwithstand- 
ing. An illustration of this is the assis- 
tance given by the Commonwealth & 
Southern Corporation to the Georgia 
Power Company in building steam gen- 
erating plants and facilities for defense 
projects in the subsidiary’s territory. 
The parent company contributed $14,- 
337,319 in cash to its Georgia unit and 
surrendered the preferred stock it held 
in the company, amounting at liquida- 
tion value to $5,328,000. 


TILITIES have been chided for neg- 
lecting the rural field. This is 
to ignore what has already been ac- 
complished for the farms and to mini- 
mize the impeding factors. Initial 
problems were the costs of line exten- 
sions and the absence of farm equip- 
ment to utilize electricity. Not until 
the twenties was it possible to under- 
take in earnest the supply of this neg- 
lected market. Today, in some areas, 
up to 64 per cent of farms are being 
served, but, nationally speaking, only 
about 11 per cent of the rural homes 
are enjoying electric service. Some- 
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times it is intimated that under Fed- 
eral sponsorship power facilities would 
be brought more readily into the farm 
regions. The facts, however, do not 
support this contention. There are over 
six million farms in the United States, 
scattered over a million and a half 
square miles of territory, which means 
an average of only four farms per 
square mile. In some areas there are 
twelve, in some only one. To bring 
electricity to these rural homes is be- 
yond the capacity of the publicly 
owned plants, most of which are too 
small to supply more than local needs. 
Unless and until the government inter- 
connects its giant developments—at 
tremendous cost to the taxpayers—the 
only real hope of adequate rural serv- 
ice lies in the private utility companies, 
working with the Rural Electrification 
Administration and electric codpera- 
tives ; but even these companies, with- 
out the financial backing of the holding 
companies, could not hope more than to 
maintain their present ratios of rural 
service. 


| saree to assume risks and 
where possible to explore new 
avenues of opportunity have been the 
outstanding characteristics of Ameri- 
can enterprise. Excepting the rural 
field, where, as indicated, various un- 
derstandable factors proved an ob- 
stacle, America’s power industry, aided 
by the financial, supervisory, and engi- 
neering resources of the holding com- 
panies, has chalked up a prodigious 
achievement. It is true that in the last 
decade the major concentration was 
mainly on appliance selling and load 
building rather than on new construc- 
tion. Valid and powerful deterrents to 
such. building were the rapidly increas- 
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Growth of Government in Business 


oe HE enormous and continuing growth of 

government in business is reflected in the 
measure to permit the government to manufacture 
goods from the rubber, tin, copper, and other stra- 
tegic materials bought by the Reconstruction 
Finance Corporation’s subsidiaries as part of the 
defense program. The bill would add another 
$1,500,000,000 to the corporation’s borrowing 
powers, boosting its authority to make commit- 
ments against the public credit to a total of approx- 


imately $9,000,000,000.” 





ing number of Federal power projects, 
the growing burden of taxes, and the 
uncertainty and fear on the part of the 
public that made it difficult to market 
new securities. Billions of the people’s 
dollars went into savings each year, but 
only a trivial percentage found its way 
into private investment. 

Today the defense program places 
the national government in the place of 
number one investor. In its eagerness 
to mobilize all available supplies for 
Britain, the United States government 
is pouring funds into munitions, fac- 
tories, and mills at about four times 
the rate of private capital. A recent 
survey showed that of the $2,138,054,- 
000 which has gone into new plants, 
$1,574,523,000 has been provided by 
the government. The trend is all to- 
ward undermining the old order, and 
the strangest part of it all is the almost 
complete absence of public interest in 
the phenomenon that is taking place. 

Senator George D. Aiken of Ver- 
mont, expressing the fear that some 
form of state socialism will evolve un- 
der Presidént Roosevelt’s emergency 
powers, says that the Federal govern- 


ment will own or control far more 
closely than heretofore the electric 
power, the transportation systems, and 
the financial institutions of America. 
Greater Federal control will be exer- 
cised over our rivers and other waters 
and over the land of the nation. “If 
this program goes too far,” he warns, 
‘it would not be modified state 
socialism.” 


— enormous and _ continuing 
growth of government in business 
is reflected in the measure to permit the 
government to manufacture goods 
from the rubber, tin, copper, and other 
strategic materials bought by the Re- 
construction Finance Corporation’s 
subsidiaries as part of the defense pro- 
gram. The bill would add another 
$1,500,000,000 to the corporation’s 
borrowing powers, boosting its author- 
ity to make commitments against the 
public credit to a total of appoximately 
$9,000,000,000. The RFC, like the 
TVA, is a Federal holding company, 
surpassing in resources any like cor- 
poration created in the field of private 
business. 
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An ironic feature of the holding 
company situation is that while gov- 
ernment prepares to enforce the drastic 
provisions of the Public Utility Act, 
its national defense program owes a 
considerable debt to the widespread 
developments which the holding com- 
panies have made possible in the elec- 
tric field. Reports for 1940 of every 
major system stress the expenditures 
made to improve service and increase 
output to meet defense needs. Budgets 
have been increased to take care of new 
construction, including plants and line 
extensions, In view of the efforts to 
conserve the nation’s resources in these 
unsettled days, one wonders if there 
is not a grave danger in the govern- 
ment’s antiutility holding company pol- 
icy. Under a blanket endorsement ob- 
tained from Congress before the inter- 
national situation began to assume a 
menacing aspect, the SEC prepares to 
undertake a program that may mark 
merely the beginning of an attempt to 
socialize all resources and establish a 
state collectivity. Even from a defense 
viewpoint alone, the dismemberment 
of a $15,000,000,000 industry at this 
time seems as unwise as it is uneco- 
nomic. In any state which engages 
through its bureaus and agencies in de- 
veloping an elaborate system of na- 
tional economic planning, inevitably 
human nature and human rights are 
ignored. Experience indicates that 
where this system has been tried, hu- 
man beings are victimized to a disas- 
trous extent. Persecution is the inevit- 
able result of any economic dictatorship. 


oO less a person than Franklin D. 
Roosevelt, when he was gover- 
nor of New York state, warned in a 


radio speech on March 3, 1930: 
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The doctrine of regulation and legislation 
by “master minds,” in whose judgment and 
will all the people may gladly and quietly ac- 
quiesce, has been too glaringly apparent at 
Washington during these last ten years, 
Were it possible to find “master minds” so 
unselfish; so willing to decide unhesitatingly 
against their own personal interests or pri- 
vate prejudices ; men almost god-like in their 
ability to hold the scales of justice with an 
even hand—such a government might be to 
the interests of the country, but there are 
none such on our political horizon, and we 
cannot expect a complete reversal of all the 
teachings of history. 


Perhaps America — peace-time 
America—will take warning from the 
internal disruption that preceded the 
collapse of the French Republic. What 
factor more than any other helped to 
bring about the downfall? Louis Mar- 
lio, member of the French Academy, 
chairman of the board of the Alumi- 
num Company of France, and friend 
of Marshal Petain, says: “It was be- 
cause they turned vital industries into 
politics.” Industrial plants during the 
socialist régime of Leon Blum were 
placed under government control. In 
the course of its attacks on private in- 
dustries, the government took control 
of many key industries. 

“How,” asked Andre Maurois be- 
fore the Congress of American Indus- 
try, “could production be well organ- 
ized when all decisions related to it 
were taken, not because the necessities 
of national defense commanded it, but 
because they agreed with an official ide- 
ology?” On the necessity of social re- 
forms, most Frenchmen, as do most 
Americans, agreed. It was the aggres- 
sive manner in which such reforms 
were administered in France that 
caused resentment. “Businessmen and 
workers,” said M. Maurois, “do not 
live by profits and wages alone. They 
have their feelings, their pride, their 
honor.” 
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Let’s Have a Frank Look 
At Flood Control 


May it not cost more for the prevention of damage 

than the cost of the damage itself? Should the 

prevention cost be borne entirely by the Federal 

government? And how about the justification for 

some of the large Federal expenditures allocated to 
navigation? 


By FRANK M. PATTERSON 


OLLOWING the government’s 
Fh sence remedy for the allevia- 
tion of a hangover from a spend- 
ing spree the Army Engineers were re- 
ported in recent press dispatches to 
have endorsed plans for a new $250,- 
000,000 omnibus flood-control bill. 
The Chief of Engineers is said to have 
told the House Flood Control Commit- 
tee that it is important to have an ample 
supply of such projects authorized as a 
cushion against unemployment in 
eventual peace-time readjustments. 
This is reminiscent of the old but ex- 
ploded theory that the best cure for dis- 
orders following overindulgence in 
alcoholic drinks is frequent and liberal 
doses of Scotch and charged water. 
The new bill would embrace 36 
projects included in the 1940 flood-con- 


85 


trol bill which was shelved in favor of 
rearmament and would include ap- 
proximately $180,000,000 for the Los 
Angeles-San Gabriel rivers basin for 
which there is now an authorization of 
$70,000,000. This prompts the sus- 
picion that the former authorization 
was woefully inadequate or that the 
present proposal is extremely wasteful. 

The basic idea of the national flood- 
control policy appears to be that the 
Federal government should bear the 
entire costs in all cases. A review of 
flood records at several cities on our 
principal streams fails to substantiate 
that premise as may be seen in the 
maximum flood crests in their early 
history as at Pittsburgh where the Al- 
legheny and Monongahela rivers unite 
to form the Ohio and St. Louis and 
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Kansas City. Kansas City suffered se- 
vere damages in 1903 with a flood crest 
3 feet lower than the mark estab- 
lished in 1844, Further research un- 
doubtedly would prove that similar con- 
ditions would be found in other 
places. 


proenenene in flood-control projects 
on which large amounts have been 
spent is that on the Tennessee river, 
where the Tennessee Valley Authority 
charges much of its capital investment 
to that account. 

The topography of the land tra- 
versed by the Tennessee and its tribu- 
taries is precipitous and heavy rains 
often occur from December to April, 
inclusive, when the ground is frozen 
so that the water runs off like rain off 
a tin roof. 

Norris dam, a part of the TVA pro- 
gram, is located on Clinch river above 
its junction with the Tennessee and 
something more than 100 miles above 
Chattanooga. Its cost was slightly 
more than $36,000,000 but the record 
is silent as to how much of this was 
charged to “navigation and flood con- 
trol.” 

It is a multipurpose structure for 
the generation of hydroelectric power, 
flood control, and the improvement of 
navigation on the Tennessee. Its op- 
eration is described in a pamphlet is- 
sued by TVA in 1935 as follows: 

Norris dam is primarily a storage dam. 

Wilson dam at Muscle Shoals and Wheeler 

dam 16 miles upriver from Wilson dam are 

run-of-the-river dams. When the river is 
high much power can be produced at 

Wheeler and Wilson. When the river is low 

little power is available. On the other hand, 

Norris dam, with its enormous reservoir, 

can store a full year’s rainfall from several 

thousand square miles. So these and other 
dams will be connected with transmission 


lines. — 
During the wet season when there is 
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abundant power at the run-of-the-river dams 
the Norris dam will be shut down and the 
water stored. During the dry season that 
water will be let out. 


HIS was a commendable plan, if it 

performed according to schedule, 
but Dame Nature often sets the 
schemes of men awry, as occurred 
during the great flood of 1937 and 
noted in the Engineering News-Record 
of February 11th in that year. 

This stated that 40,000 second-feet 
were being released from Norris and 
Wheeler dams as a precaution against 
further rains and that in response to a 
request from the U. S. Division Engi- 
neer at Cincinnati to defer further re- 
lease until the stages on the lower Ohio 
and Mississippi rivers declined, TVA 
wired : 


Release at Wheeler had already been re- 
duced before receipt of your telegram of 
February 6th and is being held to the mini- 
mum practicable. Norris and Wheeler were 
filled until great damage to highways, rail- 
ways, and towns was imminent, in order to 
give maximum reduction of flood crest at 
Paducah. It is necessary now to release wa- 
ter as rapidly as safe so as to be able to 
handle subsequent flood flows. We estimate 
water released from Wheeler reaches 
Paducah in about four days. At present 
Norris reservoir has only a moderate storage 
available for local flood control. 


In 1930 a plan for the improvement 
of navigation on the Tennessee river 
was approved by Congress at an esti- 
mated cost of $74,000,000. Little 
work had been done on it before the 
advent of TVA in 1935, which includ- 
ed further improvement of navigation 
in its program. 


tig is difficult to learn the average an- 

nual flood damage on the river, but 
the report of the Chief of Engineers on 
the 1930 plan (House Document 328, 
71st Congress, 2nd Session) contains 
the following remarks ; 
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Floods occur frequently on the main 
stream and on the lower part of most of the 
tributaries. The damage done is not great, 
but the flood of 1926 caused damage esti- 
mated at $2,650,000. The district engineer 
states that still larger floods are possible 
and that a flood of the magnitude that might 
be expected to occur once in 500 years 
would do damage amounting to $14,000,000. 
Including damages from such future floods, 
he estimates the average damage from 
floods at $1,780,000 annually. ... The only 
place at which large damages are concen- 
trated in a limited area is at Chattanooga. 

The operation of storage reservoirs on the 
Tennessee river for the primary purpose of 
restricting floods on the Mississippi river 
would have no marked effect on plans for 
flood control there, but would seriously in- 
jure the power possibilities of the Tennessee 
basin. If the reservoirs were operated for 
the primary purpose of power in the Ten- 
nessee basin their effect on Mississippi 
river floods would be negligible. 


} i ‘ue TVA annual report for 1935 
contains the following comments 
on flood damage: 
The average direct flood damage between 
Norris dam and Wilson dam has been esti- 
mated by the Corps of Engineers in three 
separate studies at from $864,320 to $926,413. 
Most of the damage occurs at Chattanooga. 
The large amount of flood storage provided 
by Norris dam, which greatly increases the 
cost of the program, will prevent at least 
half of the present average flood damage. 
The average annual reduction in flood dam- 
age at Chattanooga is estimated by the 
Corps of Engineers at $391,700. 
Accepting these figures at their face 
value, the 1935 estimate of damage be- 
tween Norris and Wheeler dams 
amounts to 52 per cent of the estimated 
annual average in the report of the 
Chief of Engineers in 1930, which in- 
cluded $14,000,000 for a hypothetical 
flood that might occur once in 500 
years. That was not as formidable as 
it sounds, except to the hypothetical 
dwellers in the valley, since it would 
average only $28,000 annually for the 
500-year term. 

If the government is to bear the full 
costs of flood protection on the Ten- 
nessee it would be cheaper for it to set 


aside a fund invested at an annual in- 
terest rate of only 2 per cent with which 
to recompense the losses, all of which 
certainly are not its responsibility. 
Based on the annual average damage 
of $1,780,000 this would require an 
investment of $89,000,000. 


N June 30, 1937, the latest report as 
this is written, TVA shows a 
charge of $148,079,177 for “naviga- 
tion and flood control.” Since the 
Chief of Engineers’ report in 1930 in- 
dicates that not more than $89,000,000 
could be justified for the total elimina- 
tion of flood losses and assuming that 
this amount had been spent for that 
end, leaves $59,079,177 as a charge to 
navigation to which must be added the 
$16,051,575 spent by the Army for 
new work to the same date, with main- 
tenance and operating charges of 
$304,581 in the same fiscal year. Thus 
the total investment to the end of the 
1937 fiscal year was $75,130,752 or an 
average of $115,231 a mile as com- 
pared with an average investment of 
$108,000 a mile for the Class I rail- 
ways of the country. It must be rec- 
ognized that the government’s work 
provides only the equivalent of a road- 
way, while the railways’ investment is 
for their entire facilities for freight 
and passenger service. 

If it be thought that too great a sum 
has been shown for flood control in the 
foregoing, any reduction in that item 
would add an equal amount to the fig- 
ure shown for navigation. The diffi- 
culty in attempting to find the TVA 
costs for navigation and flood control 
is seen in the tables on page 88 from its 
1937 annual report. 


I“ the calendar year 1936 a traffic of 
2,166,397 tons with an accrual of 
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INVESTMENT IN PROGRAMS 


Navigation and flood control .. 

Electricity 

National defense 

Fertilizer and agricultural 
development 

Regional studies and 
demonstrations ............. 

Emergency flood relief 


To 
6/30/1936 
$81,429,603 
6,455,465 4,489,597 
1,925,600 


5,353,855 
626,454 


Fiscal Year To 
1937 6/30/1937 
$66,649,574 $148,079,177 
10,945,062 
2,297,288 


7,995,159 


259,522 885,976 
214,057 214,057 


371,688 
2,641,304 





Totals 


$74,625,742 $170,416,719 


RESERVOIR CLEARING, MAINTENANCE, AND PROTECTION 


Dam 
Norris 
Wilson 
Wheeler 
Pickwick Landing 
Hiwassee 
Guntersville 
Chicamauga 


To 
6/30/1936 
$1,768,811 

92,6 


Fiscal Year To 
1937 6/30/1937 
$2,037,252 
133,4 


3,873,343 
1,314,337 
10,446 
533,634 
49,333 


$268,441 
40,7 
342,167 





Totals $1,946,257 $7,951,759 
LAND PURCHASES AND BACKWATER PROTECTION 
Fiscal Year 
1937 
$134,214 
689,239 


To 
6/30/1937 
$8,669,788 
5,642,598 


To 
6/30/1936 
$8,535,574 
4,953,359 


Pickwick Landing 
Hiwassee 
Guntersville 
Chicamauga 


1,989,099 

49,329 
420,128 
400,593 


1,642,342 

337,814 
2,935,631 
1,018,260 


3,631,441 

387,143 
3,355,759 
1,418,853 





Totals 


$16,348,082 


$6,757,500 $23,105,582 





66,409,775 ton miles was carried on 
the river. Sand and gravel accounted 
for 1,850,523 tons, or 80 per cent of the 
total, and much of it could have been 
carried with no river improvements. 
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Cement ranked second with 102,933 
tons, or somewhat less than 5 per cent 
of the total. Slightly more than 50 per 
cent of the sand and gravel and 90 per 
cent of the cement was carried in gov- 





LET’S HAVE A FRANK LOOK AT FLOOD CONTROL 


ernment vessels, presumably for TVA 
work. 

To find the cost per ton mile for the 
river tonnage it is necessary to use in- 
terest on the investment plus the cost 
of maintenance and operation of the 
improvements in the year under con- 
sideration. Here we must resort to ap- 
proximation owing to the failure of 
TVA to allocate the costs of naviga- 
tion and flood control to the respective 
accounts ; but a conservative figure may 
be obtained by taking the investment as 
half the TVA charge to these accounts 
at the end of the fiscal year 1936 plus 
$16,000,000 spent by the Army Engi- 
neers to that time and their cost of 
$304,581 for maintenance and opera- 
tion of the improvements in their 
charge. Computing interest at only 2 
per cent entails an expense for the traf- 
fic of an average of 2 cents per ton mile 
before the commodities are loaded on 
the boats as compared with an average 
ton-mile revenue of about one cent for 
the Class I railways in the same year. 

The foregoing analysis shows that 
the government’s programs for navi- 
gation and flood control on the Ten- 
nessee have fallen down lamentably no 
matter how its huge expenditures are 
allocated to each. 


ies proposal that the government 
should bear the entire cost of 
flood control in all cases is based on 
the theory that the flood waters are in- 
terstate in origin and are owing to de- 
forestation, faulty agricultural meth- 
ods, and the lack of other proper super- 
vision by the various states. This is 
not borne out by the government’s own 
records which show that many of the 
maximum flood crests in different 
parts of the country were established 


long before the drainage basins affect- 
ed were settled or cultivated to any 
great extent. 

To cite only a few instances, the rec- 
ords show that a crest of 42 feet was 
reached at St. Louis, in 1785, where 
the flood stage (river bank full) is 30 
feet, followed by one of 41.4 feet in 
1884. The nearest approaches to these 
marks were 36 feet in 1893 and 38 feet 
in 1903. All but a very small part of 
the business district of the city is on 
land at a considerable height above the 
bank of the river. At Kansas City the 
highest flood crest of record was 38 
feet in 1844, and the highest since then 
was 35 feet in 1903. While much of 
the city is on high ground there is a 
considerable area along the Kaw river 
that is only a little above the flood stage 
of 22 feet. This locality, largely oc- 
cupied by railway terminals and indus- 


tries, suffered large losses in the flood 
of 1903. 


HE most serious flood damage is in 

the Central states, excluding the 
areas along the Mississippi below the 
mouth of the Ohio, where the high 
levees, built largely at government ex- 
pense, have failed at various times. The 
current flood-control program there 
should furnish much greater protection 
to these areas and, in the circumstances, 
it seems just that the government 
should foot the bill. 

The Ohio is subject to meteorologi- 
cal and topographical conditions simi- 
lar to those cited in the Tennessee 
river basin and these are aggravated by 
the small amounts of “bottom lands” 
that might form temporary reservoirs 
to lower the maximum flow below 
them, so that when heavy rains prevail 
the water has no place to go but up. 
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The 1937 flood on the Ohio reached 
record crests and caused great dam- 
age at Cincinnati, Louisville, and 
Paducah, the last just below the mouth 
of the Tennessee. Extensive losses 
were suffered at other points; one 
owing to the topping of a concrete flood 
wall built by the city of Portsmouth, 
Ohio, and the other by the breaking 
of a levee. Cairo barely escaped inun- 
dation by a record crest of 60 feet only 
by a temporary raising of its flood wall 
that the city had erected at its own ex- 
pense and by the opening of a floodway 
—part of the government’s flood-con- 
trol program on the Lower Mississippi 
—a comparatively short distance below 


the city. 
mAN Pittsburgh, with a flood stage of 
25 feet, a crest of 33 feet was 
reached in 1852 and one of 36 feet was 
recorded in 1907 and these were not 
exceeded until 1936 when a crest of 46 
feet was reached. The rivers forming 
the Ohio at that city were somewhat 
outside the areas of heavy rains in 
1937 and the record crest at the city 
was 34.5 feet, several feet below that 
of previous floods. 
Early records are not available for 
a Cincinnati flood stage of 52 feet, but 
a crest of 71 feet is recorded for 1884 
and this was topped by the crest of 80 
feet in 1937, accounting for the great 
damage there in that year. At Louis- 


q 


e 


ville, the previous highest crest of 46,7 
feet in 1884 was eclipsed by the crest 
of 57.4 feet in 1937. Both the business 
and residential sections of the city are 
on fairly level ground and much of 
these areas are below the crest of the 
1937 flood which caused widespread 
damage throughout the city. 

The oldest records for Chat- 
tanooga, flood stage 33 feet, show a 
record crest of 40.2 feet in 1882, with 
the highest since that date of 52.1 feet. 
In 1937 the crest was influenced by the 
completion of TVA’s Norris dam at 
a cost of something more than $36,- 
000,000. 

Some of the losses to property lo- 
cated below previous flood records un- 
doubtedly were owing to ignorance of 
historical data, but in many cases the 
risks were known and accepted de- 
liberately on the assumption that losses 
from future floods would be offset by 
the benefits of the location. 

Ww the advent of the steamboat 

to western waters in 1811 most 
of the traffic to and from the river 
towns was carried by them and it was 
desirable that the shippers and con- 
signees be located near their landing 
places. When the railways came they 
naturally built into the same areas to 
be near the industrial and business sec- 
tions and also for economical construc- 
tion. 


“THE most serious flood damage 1s in the Central states, 
excluding the areas along the Mississippi below the mouth 
of the Ohio, where the high levees, built largely at govern- 


ment expense, have failed at various times. The current flood- 
control program there should furnish much greater protec- 
tion to these areas and, in the circumstances, it seems just 
that the government should foot the bill.” 
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This policy on the part of the rail- 
ways was not confined to the early days 
of their development, as is seen in one 
with which the writer was familiar. 
Shortly before the flood of 1893 a rail- 
way extending from St. Louis 
northerly for 200 miles along the 
Mississippi, much of it on low ground, 
started construction of its own line for 
50 miles northerly to replace opera- 
tions over another line under a track- 
age agreement. Its new line and a 
large terminal yard in St. Louis were 
located near the river and I was on 
the engineering corps for the work. 

The project was not completed in 
1893 but the double-track main line had 
been laid across the low lands in the 
northern part of the city and into the 
hills to the north where filling material 
for the large terminal yard adjacent 
to the main line was obtained. These 
were below previous flood crests and 
were overflowed in 1893, but suffered 
little damage, aside from delay in 
grading for the yard and this was 
somewhat offset by the deposit of silt 
on its large area. 


re the flood of 1903 I was in 

supervisory charge of track 
maintenance on all of this road. With 
a flood crest at St. Louis 2 feet higher 
than in 1893 the terminal yard and 
adjacent main tracks were again over- 
flowed and the double-track main line 
lying between the Missouri and Mis- 
sissippi rivers for 10 miles north of the 
crossing of the former was overflowed 
and had three short washouts caused by 
water from the Missouri. This put it 
out of service while waiting for the 
flood to subside and the rehabilitation 
of the tracks. Service was maintained 
by a temporary trackage agreement 


with another road for 32 miles and this 
cost was more than nullified by a track- 
age agreement for 70 miles over our 
line farther to the north. 

After the flood was over the cost of 
rehabilitation was relatively small and 
it was conservatively estimated that 
the losses due to the two inundations 
were less than the cost of investment to 
have put the tracks above the crest of 
1903. 

The main track on our old line along 
the Mississippi was overflowed at 
various points to depths ranging from 
one to 3 feet but no damage was 
done except for the slowing of speed 
over the submerged portions, aggre- 
gating some 50 miles, and a suspension 
of traffic one night as a matter of pre- 
caution until a careful inspection could 
be made of the overflowed sections by 
daylight. Operation over these por- 
tions was feasible so long as the water 
could not reach the fireboxes of the 
locomotives and that stage was not at- 
tained in 1903. 


Lo experience at St. Louis with 
a crest of 38 feet, 4 feet below the 
highest known crest in 1785, dem- 
onstrated that the gamble was not a 
losing venture in view of the fact that 
the crest of 1785 has not been reached 
in the intervening 156 years. 

If the nation is to pay all but a small 
portion of the costs of flood protection 
whether or not they are in areas known 
to be below flood crests in their early 
settlement, then the country is to spend 
many millions of dollars to protect 
those who gambled on the chance from 
their own mistakes. An all too rare ex- 
ample of self reliance in this respect is 
illustrated by the Miami Conservancy 
District in Ohio where the flood of 
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1913 was estimated to have cost more 
than 360 lives and a loss of probably 
more than $100,000,000 in property 
damage in an area that included the 
thriving industrial city of Dayton. 
The work, costing about $25,000,- 
000, was financed by a bond issue sub- 
scribed to by residents and property 
owners in the flooded regions and con- 
sisted of the installation of several 
large storage dams with outlets which 
normally are left open during dry sea- 
sons and closed during periods of heavy 
rains to regulate the flow into the 
Miami river. Man-made restrictions of 
the channels were also corrected and 
the project was under the supervision 
of Arthur E. Morgan, a noted engineer 
long identified with successful solu- 
tions of drainage problems. It is in- 
teresting to note that while the dams 
also reduce the flow into the Ohio river 
when it is likely to be in flood, the Fed- 
eral government contributed nothing 
to its costs, in direct contrast to the 
Muskingum flood-control project in 
the same state, where the costs of about 


$25,000,000 are being met by the goy- 


ernment. 


HE Engineering News-Record of 
March 11, 1937, shortly after the 
great floods on the Ohio and Lower 
Mississippi rivers, stated the case suc- 
cinctly in an editorial that should be 
heeded by all who may be affected ad- 
versely by the government’s assump- 
tion of the major costs of flood con- 
trol. 
The following gem of logic is 
quoted from the editorial: 


Rivers were here long before man and for 
untold ages every stream has periodically 
exercised its right to expand when carrying 
more than normal flow. Man’s error has not 
been the neglect of flood-control measures 
but his refusal to recognize the rights of 
the rivers to their floodways. 


If the basic truth in this quotation 
be recognized, the government’s cost 
for flood control can be greatly reduced 
and much of the losses to those who 
have deliberately exposed themselves 
to damage from overflows will be 
borne by them, as is just and proper. 





Natural Gas Industry Prepared 


660) 


economy that encourages private capital and individual initiative. Be- 
cause of this preparedness the government is free, so far as the natural 
gas industry is concerned, to devote its energy to direct production of 
armament and training of man power. Major capital expenditures by 
government for furnishing power, fuel, energy to turn the wheels in 
the defense program are unnecessary. The money has already been spent. 


Facilities are adequate.” 
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ur [natural gas industry] preparedness exists because physical, 
financial, and technical developments were made possible in an 


—W. B. Heap, 
Houston Gas Company executive. 





Wire and Wireless 
Communication 


gee Se July 1st commercial tele- 
vision went on the air. Leading tele- 
casters were obliged to take a gamble on 
the future in order to hold or command 
operating rights in the new entertain- 
ment field. The Columbia Broadcasting 
System, for example, was obliged to be- 
gin a 15-hour-week program in order to 
hold its rights to channel No. 2, even 
though the limited number of television 
receiving sets in the New York city area 
(or any other area, for that matter) are 
mostly keyed to channel No, 1, held by 
the National Broadcasting Company. 

Furthermore, both the sale of new re- 
ceiving sets and the adjustment of out- 
standing receiving sets are blocked be- 
cause of the defense program, which is 
taking up virtually all of the materiel and 
technicians which the radio industry can 
employ. 

Nevertheless, the industry is going 
ahead on a limited basis, which for the 
present will be chiefly a matter of “get- 
ting practice.” Both CBS and NBC will 
start out with a series of relatively inex- 
pensive programs. There is a firm belief 
throughout the trade that television will 
eventually become one of the big indus- 
tries and will inevitably supplant radio 
broadcasting. 

Radio Corporation of America an- 
nounced that applications have been filed 
for commercial television stations in New 
York, Philadelphia, and Washington. 
The Federal Communications Commis- 
sion has approved the NBC applications 
for New York. The Washington station 
is expected to begin testing in November 


and be ready for commercial service on 
March 1, 1942. It is expected that the 
Philadelphia station will be in operation 
July 1, 1942. 


ly is felt within the industry that in 
order for companies to maintain their 
position in the field, such a step must be 
taken at this time, even though it means 
a very limited return on investment for 
some time to come. To protect their al- 
ready substantial investment, additional 
money must be spent to build up tele- 
vision programs in the interest of com- 
mercial television. 

While under the commercialization 
privileges granted by the FCC sponsor- 
ship of television programs is permitted, 
belief is that advertising revenue accru- 
ing to the telecasters will be small due to 
the limited market available to sponsors. 

Estimates are that in the New York 
area, where television has progressed 
furthest to date, there are about 3,000 
television receivers in the hands of the 
public. It is estimated that about 16 per 
cent of the nation’s 54,000,000 radio re- 
ceivers are located in the metropolitan 
area. Possibility that television receiver 
production could be increased if public 
demand can be created by the programs 
seems to be precluded by the problem 
of metal and material priorities brought 
on by the national defense program. 

Because of the priorities the radio re- 
ceiver manufacturing industry is consid- 
ering a cut in output of about 25 per cent 
and perhaps creater in certain instances. 
Because television receivers contain both 
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television and radio reception equipment, 
priorities have an even greater effect on 
television sets than on radios. One large 
manufacturer of radio receivers was re- 
ported to have on hand component parts 
sufficient to make about a thousand tele- 
vision receivers. 


gfe trade believes television eventu- 
ally will grow as radio broadcasting 
did following the last war. NBC, with 
stations in New York, Philadelphia, and 
Washington, would have the nucleus for 
a television network. A coaxial cable is 
already in place between New York and 
Philadelphia which could be used. RCA 
has developed a radio relay system which 
could be used for network television pro- 
grams. 

While 18 channels are available to each 
service area, under present design of tele- 
vision receivers, only 7 channels are feas- 
ible for commercial operation in the New 
York area. This is due to the wide spread 
in megacycles between the channels. 

In the New York area, NBC has the 
number one channel commercially, CBS 
number two, Dumont number four, 
Bamberger Broadcasting six, Metropoli- 
tan Television, channel eight shared with 
an NBC portable mobile transmitter ; 
Dumont portable has the number sixteen, 
and both CBS and NBC have number 
eighteen for portable transmission. 


* * * X* 


B ELIEF prevails in Washington that 
the Senate Interstate Commerce 
subcommittee, which has been inquiring 
into the question of permitting a merger 
of Western Union and the Postal Tele- 
graph Company, will approve such “per- 
missive” legislation, but will take its own 
time about reporting any legislation. It is 
also felt that in view of the demands of 
labor and other interests for special pro- 
tection, the Senate committee, when it 
does report a “permissive” bill, wili pass 
the buck to the FCC by making that com- 
mission responsible for the approval of 
a satisfactory merger plan. 

The hearings have been over for sev- 
eral weeks and Chairman Wheeler (Sen- 
ator from Montana) recently said he did 


JULY 17, 1941 


94 


not know when the group would get 
around to taking up the proposition in 
executive session. In the meantime, the 
Interstate Commerce Committee had 
taken up the proposal to investigate the 
Federal Communications Commission, 
which was occupying all of its time. 

Chairman Fly of the FCC has asked 
for legislation which would permit a 
merger of the two big domestic telegraph 
companies and this has been strongly en- 
dorsed by President Chinlund of Postal. 
Western Union was less ardent in its sup- 
port. 

Members of the subcommittee are Sen- 
ators Wheeler, White, McFarland, 
Stewart, and Toby. Senator Brooks may 
replace Mr. Toby. Senator White, who 
is generally recognized as the leading 
congressional authority on the subject of 
communications, was said to be in favor 
of the merger, and it is always possible 
that weight given his views will counter- 
act the other factors. 


C HAIRMAN Fly took the position the 
radiotelegraph companies, which 
do mostly an international business, are 
cutting into the domestic telegraph com- 
panies’ business. So, he said, were long- 
distance telephones, the teletypewriter, 
run by the telephone company, and air- 
mail letters. He presented an imposing 
array of figures showing how these agen- 
cies have cut into the earnings of the 
telegraph firms. 

In the event of a merger, he suggested 
that radiotelegraph operation be con- 
fined to the international field and these 
companies merged also. This has been 
urged in the interest of national defense 
also. Foreign companies as a rule control 
their radio and cable outlets, and with 
several of them in the field it makes the 
United States more vulnerable from a 
communications standpoint. 

In any case, such legislation as might 
be adopted would be only permissive and 
not mandatory, allowing the telegraph 
companies to get together if they could 
work out mutually agreeable terms. 
While it was generally assumed some ac- 
cord could be reached if a merger were 
permitted, this was not at all a certainty. 





WIRE AND WIRELESS COMMUNICATION 


The legislation would merely suspend the 
antitrust laws so far as they might ap- 
ply to a merger of this type. 

There were actually several proposals 
before the subcommittee. One involved 
just the merger of the two domestic tele- 
graph companies. Another would also 
take in the telegraph apparatus of Ameri- 
can Telephone and Telegraph, such as its 
teletypewriters, which, the FCC said, 
provide serious competition to Western 
Union and Postal. A third proposition 
involved, in addition, creation through 
merger of a single international radio- 
telegraph company. There were almost 
endless alternatives and combinations 
which conceivably might be considered. 
But the problem of Western Union and 
Postal alone was the chief one, and a 
merger of these two was the main goal. 

Chairman Fly proposed that they be 
combined into a single new company, 
without holding companies, which would 
purchase the property of the existing 
firms through transfer of stocks or bonds 
in the new corporation. Any such ar- 
rangement would have to be worked out 
Tr the two, with the approval of the 


ESTERN Union’s plant had a 1940 

book worth (its land lines less de- 
preciation) of $235,000,000. Its cable 
property was valued at $8,000,000 addi- 
tional. Postal Telegraph property, involv- 
ing only land lines, was valued currently 
on the books at $41,300,000. The FCC, 
however, took the position that actual 
value was considerably less in both cases 
because of inadequate deductions for de- 
preciation. 

What a merger would really amount 
to would be that Western Union, whose 
plant would be maintained intact, would 
buy out Postal’s annual gross income 
which is about $20,000,000. Postal oper- 
ates consistently at a loss, but by saving 
plant and labor costs and increasing 
volume, the FCC figures a merged com- 
pany could more than make up for this. 

With regard to labor, the impetus for 
merger legislation first came from the 
American Communications Association, 
a CIO union, which has organized Postal 


Telegraph pretty effectively. This union 
is now vying with the AFL Commercial 
Telegraphers Union to organize Western 
Union employees. Because the outcome 
was still in doubt, neither union would 
commit itself on the merger question. 
The CIO unit contended the question of 
labor displacement resultine from a com- 
bination of the companies had not been 
adequately studied and that a plan, to be 
included in the legislation, to protect 
labor should be worked out before any 
action is taken. 


* * *«* * 


gitar Burton K. Wheeler, Dem- 

ocrat of Montana, on June 21st said 
the Senate Interstate Commerce Commit- 
tee would “give both sides time to cool 
off” while it delayed for two weeks fur- 
ther hearings on a proposal to investigate 
the Communications Commission and 
broadcasting in general. 

The committee wound up a series of 
hearings with testimony of four radio 
station operators in opposition and one in 
support of the commission’s new rules 
affecting broadcasting. Among other 
things, these rules would ban the option- 
ing of time by local stations to the chains 
and would force NBC to dispose of one 
of its two networks. 

Wheeler said the committee would re- 
sume its investigation of the new regu- 
lations about July 7th, when Chairman 
James L. Fly of the FCC was expected 
to testify in rebuttal to some of the 
charges made against the board. 


* * * x 


QO: of the maze of cross-currents 
emanating from the hearing at 
Washington on the White resolution for 
an investigation of the FCC, comes the 
rumor that radio will take unto itself a 
“czar” of the Will Hayes type. Indica- 
tions that such a move is under way have 
been seen in both CBS and NBC head- 
quarters, Variety says — indications 
which grow stronger with each meeting 
of the broadcasters in Washington. 
Several names have been discussed for 
this post. And the one most frequently 
mentioned is that of James A. Farley, 
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former Post Master General. The net- 
works believe that the most they can ex- 
pect from the hearing is a suggestion 
that they get together with the FCC and 
come to an agreement on the rulings. For 
such conferences, the networks would 
like to be equipped with a middleman of 
national prestige who would act as 
spokesman. But one difficulty is that Mu- 
tual, which is in accord with the FCC 
rulings, would not be agreeable. 


* * K * 


ALTER S. Gifford, president of 
American Telephone and Tele- 
graph Company, on June 25th predicted 
the company’s expansion program would 
call for more money than the $234,000,- 
000 to be raised by the sale of a convert- 
ible debenture issue. Speaking at a spe- 
cial stockholders’ meeting, which ap- 
proved the proposed issue, Gifford said 
the company expected to need a great deal 
of money this year and possibly for two 
more years. 

“If we want some more money next 
year, and we will want some at the rate 
we are going,” Gifford said, “we could 
get another $100,000,000 whenever the 
conversion privilege was exercised and 
thus we would be raising something over 
$300,000,000 by selling the present con- 
vertible issue.” 

The new debentures will be convert- 
ible into common stock by payment of the 
difference between the $100 face value 
and the convertible price set for the stock. 
The stockholders approved the new de- 
bentures by an overwhelming vote. 


* 


AN a by-product of the $14,000,000 toll 
rate cut recently approved by the 
FCC, for the Bell system, a number of 
associated Bell companies will probably 
reduce intrastate toll rates to conform 
with the new level. The state commissions 
have been generally successful in bring- 
ing about such “conformity” reductions 
in the case of previous long-distance toll 
rate cuts. However, the recent $14,000,- 
000 toll rate slash is not so likely to af- 
fect intrastate tolls since the bulk of the 
reduction applies to “overtime” charges 
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* O* 


on calls exceeding 144 miles but less than 
1,530 miles. 


* * *K * 


y & House of Representatives by a 
close vote (146-154) defeated the 
Hobbs bill to legalize the use of evidence 
obtained through telephone or telegraph 
wire tapping by the Justice Department, 
This probably means an end to at- 
tempts in this session to authorize 
wire tapping. Administration support- 
ers of the Hobbs bill have them- 
selves to blame, since they helped 
defeat (123-169) the Walter amendment 
for a more conservative wire-tapping bill. 
Thus, on the final vote the supporters of 
the Walter measure joined forces with 
those who were against both bills to bring 
about the defeat of the Hobbs bill. It is 
hardly possible that the differences be- 
tween the two bills can be settled in time 
for further action this year. 


* * *K * 


HE term of Frederick I. Thompson, 

Alabama newspaper publisher, as a 
member of the FCC expired this week 
without reappointment. It was believed 
likely that the President would not act 
hurriedly to fill this vacancy until some 
disposition is made of the FCC-radio in- 
vestigation now before the Senate Inter- 
state Commerce Committee. There were 
rumors that Chairman Fly might be 
given another post in order to settle the 
radio row without shaking up the FCC 
or drastic overhauling of the Com- 
munications Act at this time. 


* * *K * 


T HE tax bill tentatively agreed upon 
by the House Ways and Means 
Committee retains a 5 per cent excise tax 
on telephone bills, estimated to produce 
an annual yield of $28,600,000. The bill 
also lowers the exemption on long-dis- 
tance telephone calls and telegrams from 
50 cents to 25 cents and imposes the fol- 
lowing tax: 5 cents on messages from 2 

cents to 49 cents, and another 5-cent tax 
on each additional 50 cents or fraction 
thereof. This toll tax is estimated to yield 
approximately $35,000,000 a year. 
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By OWEN ELY 


New England Public Service 
Company 


EW England Public Service Com- 
pany (hereafter referred to as 
NEPSCO) is a holding company with 
interests almost entirely in New England. 
Its major problem under the Holding 
Company Act is corporate simplification 
of the top companies, rather than geo- 
graphical integration. Of the total vot- 
ing stock (owing to dividend arrears, all 
preferred issues now share in voting 
rights) about 24 per cent is owned by 
Northern New England Company (an 
inactive company controlled by NEP- 
SCO personnel) and _= similar-sized 
blocks are controlled directly and in- 
directly by Manufacturers Trust Com- 
pany (which the SEC has ruled can be 
held for the present) and by a subsidiary 
of General Electric. GE interests are also 
reported to own a substantial amount of 
prior lien preferred and junior preferred 
stocks. NEPSCO was formed by Insull’s 
Middle West Utilities Company in 1925 
but control passed into the hands of New 
England and New York interests in 1932, 
since which time a considerable program 
of rehabilitation has been carried out. 
About 60 per cent of generating capac- 
ity is hydroelectric, and there are unde- 
veloped sites with an estimated capacity 
several times that now developed. About 
92 per cent of system revenues ($24,106,- 
185 in 1940) are derived from electricity, 
about 3 per cent each from gas and trac- 
tion, and the balance from miscellaneous. 


S far as utility relationships are con- 
cerned, the set-up is simple, NEP- 
SCO owning practically the entire com- 
mon stock of five operating companies 


(one of which, Twin State Gas & Elec- 
tric, will probably be dissolved, with the 
properties divided between two others of 
the group). There are also several 
smaller subsidiaries of no special impor- 
tance. 

A complicating factor, however, is the 
ownership of nearly all the stock of New 
England Industries which, in turn, con- 
trols (through 67-95 per cent stock in- 
terest) five textile companies and one 
paper company, all located in Maine. The 
textile mills have about 10 per cent of the 
total spindle capacity of New England. 

The principal cash earnings of the 
parent company in 1940 were obtained 
from common dividends paid by Cumber- 
land County Power & Light and Public 
Service Company of New Hampshire, 
total receipts being about one-third of the 
equity earnings of the utility group as a 
whole. While the industrial companies 
were good earners in the early 1920’s and 
some of them continued to pay dividends 
later, they have been “in the red” in re- 
cent years and have drawn on NEPSCO 
for funds. Bank loans have been in- 
curred which must be cleared up before 
cash can be transferred to New England 
Industries and thence to NEPSCO. 
However, operations, are now improving 
very rapidly ; interim figures are not pub- 
lished, but system net from all sources in 
the first five months of this year is said 
to be running at over double that of last 
year, principally due to the industrial 
group. 

Over a period of time, this re- 
markable rate of gain should either per- 
mit liquidation of bank loans or a sale of 
NEPSCO’s industrial interest at a rea- 
sonable figure—possibly enough to reim- 
burse the latter for the cash it has sunk 
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in the properties ($5,379,000 plus $3,- 
155,611 accrued interest). 


EPSCO has no funded debt of its 
own, but has six issues of pre- 
ferred stock, plus the common. The 180,- 
000 shares of $6 and $7 prior preferred 
stock with arrears of around $59 and $50, 
respectively, appear to have the major 
claim ‘on assets and earnings. The SEC 
has indicated that the management should 
either put the company on a common 
stock basis or dissolve it ; possibly an ex- 
change of stock might be carried out as 
a preliminary step to dissolution. Fol- 
lowing precedent in the Community 
Water Case, the junior preferred might 
receive recognition—possibly as much as 
10-20 per cent equity interest—but the 
common, which still holds voting control, 
will obviously have to be satisfied with 
little or nothing. 

The fact that a majority of the com- 
mon is held by three groups might tend 
to defer recapitalization plans (unless the 
SEC brings pressure to bear) since the 
current rapid increase in earnings would 
naturally stimulate hopes for some par- 
ticipation in the plan. On the other hand 
the prior preferred stockholders, though 
less well organized, will naturally be 
anxious to consummate a plan as soon as 
practicable in order to obtain larger cur- 
rent dividends (half the regular rate has 
been paid since December, 1939) or to 
“cash in” on arrears in some way. 


HE accompanying table indicates 

that prior lien preferred stockhold- 
ers have been fairly patient in waiting for 
payments, since dividends have been 
fully earned on a consolidated basis in all 
years except 1933-5. The controlling 
common stock interests have naturally 
been interested in rehabilitating and im- 
proving both utility and industrial units, 
and earnings (plus bank borrowings) 
have been devoted largely to that purpose 
over the past eight years. 

The largest of the utility subsidiaries, 
Central Maine Power Company, cleared 
up its own preferred arrears at the end 
of 1939 and $5.82 was earned on its com- 
mon stock in 1940 (equivalent to about 
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$4.50 on NEPSCO prior preferred), but 
most of the 1940 earnings were devoted 
to clearing away bank loans. Unless the 
SEC objects (owing to the funded debt 
ratio being above 50 per cent), some 1941 
payment to NEPSCO would seem logi- 
cal. 

Public Service of New Hampshire, 
second largest earner, contributed only 
about half its common stock earnings to 
the parent company during 1939-40, but 
still was forced to increase its bank bor- 
rowings; Cumberland County Power & 
Light, a regular contributor, paid heavily 
out of surplus in 1938 and withheld only 
a moderate amount of earnings in 1939- 
40. Central Vermont Public Service and 
Twin State Gas & Electric have paid 
nothing to NEPSCO since 1935, pre- 
sumably due to bank loans. 

NEPSCO $7 prior lien preferred stock 
is currently selling around 67, to yield 
about 5.2 per cent. Considering the fact 
that power gains are running higher in 
New England than in any other section 
of the country and that the textile and 
paper boom may continue during 1942, 
patient holders of the stock seem likely to 
benefit substantially if and when capitali- 
zation or dissolution is effected. 


¥ 


RECORD OF NEPSCO $7 PRIOR LIEN 
PREFERRED STOCK 
Dividend 
Paid, Approx. 
Earnings per Share Prior Range 
Parent Co. System Preferred Over-the- 

Year Only Equity No.7 counter 
1940 $3.42 $12.71 $3.50 74- 50 
1939 2.80 13.75 873 72- 34 
1938 3.33 7.00 bts 40- 23 
1937 49 12.84 ee 78- 33 
1936 BS 9.42 mene 63- 39 
1935 1.99 4.26 33- 7 
1934 Zhe 5.03 23- 8 
1933 2.43 6.48 sore 31- 12 
1932 5.82 10.86 : 64- 7 
1931 18.43 1735 99- 94 
1930 =: 22.01 24.80 105- 96 
1929 25:17 ~ 3388 105- 97 
1928 2290. - 31:75 109-105 
1927 16.27 24.60 104-100 





Mi 


C 


Stat 
its $ 
beet 
fert 
sect 
the | 
issu 
stoc 
becé 
fixe 
salit 
mea 
per 
ciate 
com 
com 
too « 
one 
if tl 
van 
this 


couy 


T 


$48, 
Kuh 


FINANCIAL NEWS AND COMMENT 


Mixed Results for Competitive 
Bidding 
Cs. bidding got off to a slow 

start June 23rd when New York 
State Electric & Gas rejected all bids for 
its $35,393,000 bonds because no bids had 
been received for 120,000 shares of pre- 
ferred stock. Sale of each block of 
securities was contingent on the sale of 
the other, but “all or none” bids for both 
issues had been ruled out. The preferred 
stock was perhaps somewhat unpopular 
because a $5 dividend rate had been 
fixed, while a state law prevented whole- 
saling stock at less than 100, which would 
mean retailing it to yield well under 5 
per cent—impracticable for this Asso- 
ciated Gas subsidiary. Someone—the 
company, the SEC, or the New York 
commission—was to blame for figuring 
too closely on the issue ; and thisillustrates 
one weakness of competitive bidding, for 
if the bankers had been consulted in ad- 
vance they would doubtless have pointed 
this out to the company and, consequent- 
ly, the offering would not have been a 
“flop.” 

Moreover, there was apparently no 
good reason why “all or none” bids 
could not have been received, in which 
case buyers could have adjusted their 
bond bids to offset the unattractive 
character of the preferred stock. How- 
ever, the company solved the difficulty 
three days later, after consulting with 
the SEC, by accepting the best of the 
four bond bids (that of The Equitable 
Life Assurance Society) and readver- 
tising for bids on the preferred issue, on 
which the dividend rate could be raised 
to 54 per cent; the stock was finally 
wholesaled at 100.85, with a 5 per cent 
coupon. 


HE second test of the competitive 

bidding principle proved more suc- 
cessful: The Philadelphia Company’s 
$48,000,000 collateral 44s were sold to a 
Kuhn Loeb-Smith Barney syndicate and 
the $12,000,000 collateral serial 28s to a 
Mellon-First Boston group on June 24th, 
and two days later the public offerings 
proved quite successful. 


With The Philadelphia Company 
financing satisfactorily accomplished, it 
is expected that Duquesne Light will soon 
seek a refunding of its $70,000,000 34s, 
currently selling around 1054, callable at 
1043. 

(Sometime ago the bonds were around 
1074 and sold as high as 109 earlier this 
year.) 

A further test of competitive bidding, 
as applied to common stocks, is currently 
being made by Standard Gas and Electric 
which on June 24th advertised for bids 
on its remaining holdings of 590,527 
shares of San Diego Gas & Electric (the 
balance having been disposed of in 
exchange for its own bonds under 
a long-standing offer). The bids would 
be opened on July 8th. The stock is cur- 
rently quoted around 14, or about eight 
times current earnings ($1.77 for the 
twelve months ended March 31st, which 
may be reduced about 7 cents by a 30- 
cent normal tax). Allowing for non- 
recurring tax savings, however, the stock 
is selling around ten times earnings 

American Telephone has now filed its 
huge offering of $233,584,900 convertible 
debentures. Stockholders of record July 
25th will be given rights expiring August 
29th. Any bonds not taken by the stock- 
holders will be canceled, and there will 
be no underwriting. Part of the funds 
will ptobably be used to redeem $94,547,- 
000 debenture 54s with the balance ap- 
plied to the Bell system’s huge construc- 
tion program (more than $400,000,000 in 
1941). 


EC hearings are now in progress on 
the $91,878,000 Alabama Power re- 
funding operation, registered June 12th: 
it is not yet clear whether the issue will 
be released for competitive bidding. 
The $132,000,000 Columbia Gas fi- 
nancing, registered April 10th for offer- 
ing by Morgan Stanley, seems to be hav- 
ing “hard sledding’ and, while some 
progress has been made in clearing up 
troublesome questions, the issue does not 
appear slated for early release. 
Other “unfinished business” on the 
SEC calendar are the common stock 
offerings of Northern Natural Gas and 
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Cincinnati & Suburban Bell Telephone, 
both registered in April. 


¥ 


New Styles in Integration 


AN in any experimental process, efforts 
to apply the SEC interpretation of 
§ 11 are constantly taking new turns, and 
“new styles” in integration are not in- 
frequent. In the beginning the view was 
widely held that the holding companies 
would “swap” outlying properties for 
others nearer home, and thus round out 
their holdings on a geographically cen- 
tralized basis, but this jig-saw method 
has apparently proved undesirable or un- 
workable. 

Later, the SEC encouraged the idea of 
selling the operating companies back to 
the public, particularly the local inves- 
tors in the area served, and this idea may 
have tinged their views regarding com- 
petitive bidding. They apparently felt 
that competitive bidding would help to 
break up monopolistic banking condi- 
tions and give the small interior banking 
houses a better chance to finance their 
local companies. Actually, as this de- 
partment pointed out sometime ago, com- 
petitive bidding may have exactly the re- 
verse effect, strengthening still further 
the position of the New York bankers— 
and events thus far seem to bear this out. 


M™ recently, the SEC decided— 
possibly due to the declining trend 
of utility stocks and adverse war-time 
conditions — that the most feasible 
method to divorce the holding companies 
from their superfluous investments 
would be to distribute the latter pro rata 
to security holders ; this was emphasized 
in Mr. Eicher’s recent address. This 
method, in some cases at least, avoids the 
troublesome capital-gains-tax problem 
involved in a cash sale. 

The last-named method has not been 
fully tested as yet. Where a distribution 
is made to common stockholders—.e., 
where the holding company has only one 
class of security outstanding—the opera- 
tion is simple enough; but unfortunately 
most of the holding companies have to 
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rid themselves of bonds or preferred 
stocks before remaining assets can be 
distributed to the equity holders. And 
when these securities are selling below 
par, some owners always remain hope- 
ful that the last “hold-outs” will receive 
par, or possibly the redemption price plus 
any arrears. The offer must, therefore, 
be made especially attractive to insure a 
wide response. 

Standard Gas & Electric failed to make 
its exchange offer—San Diego stock for 
its own bonds—outstandingly attractive 
and now has called for bids (returnable 
July 8th) on the unexchanged 59 per 
cent of its stock holdings. The plan was 
first broached about a year ago and went 
into effect August 26th, so that ample 
time has been allowed for holders to make 
up their minds. Unfortunately they were 
asked to accept a slightly reduced income, 
the subsidiary was not particularly well 
known (though its record was good), 
and the organized aid of underwriting 
houses or other Wall Street specialists 
was not sought. Presumably Standard 
Gas did not wish to improve the exchange 
terms later because of fear that those 
who accepted them earlier would feel im- 
posed upon, 


La other important exchanges have 
recently been proposed, although the 
exact terms have not yet been released. 
The SEC has refused to hear the ex- 
pert evidence Commonwealth & South- 
ern wished to present to justify reten- 
tion of a substantial amount of preferred 
stock, and has reiterated its opinion that 
capitalization should be reduced to a 
single class of stock. Commonwealth 
now plans to offer to its preferred stock- 
holders practically the entire common 
stock of its five northern companies— 
Consumers Power, Ohio Edison, Penn- 
sylvania Power, Central Illinois Light, 
and Southern Indiana Gas & Electric. 
These companies all have good earnings 
records with no preferred arrears ; hence, 
earnings can fairly be capitalized for at 
least eight to ten times 1940 earnings. At 
eight times, the resulting equity would 
amount to about $65 a share for Common- 
wealth preferred ; at ten times, to about 
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$80 a share (the stock is currently selling 
around 65). Possibly a multiplier of 
eleven or twelve would be warranted, 
but the experience with San Diego Gas 
& Electric and Indianapolis Power & 
Light indicates that allowance must be 
made for market “seasoning.” The 
liquidating value of Commonwealth pre- 
ferred, based on the entire system hold- 
ings, was estimated in March by Stand- 
ard Statistics at $137 per share, but a 
bulletin issued June 19th reduced the 
figure to $130 and (after allowance for 
20 per cent possible shrinkage) to $102. 

On June 20th, National Power & Light 
filed with the SEC a tentative plan to 
offer all of the 500,000 common shares of 
Houston Lighting & Power in return for 
its own 279,716 shares of $6 preferred 
stock. After receiving SEC approval, the 
exchange will be made either directly or 
through arrangement with underwriting 
houses. (Possibly Standard Gas’ experi- 
ence has demonstrated the need for ex- 
pert aid, or underwriting. ) 


O* the basis of outstanding shares, 
about 1.79 shares of Houston 
would be offered for one share of Na- 
tional preferred. Using a multiplier of 
ten for the latest earnings, $6.33 for the 
year ended April 30th, the Houston 
would be worth about 53, and the 1.8 
shares about 96, compared with the cur- 
rent market price for the preferred of 99 
and the call price of 110 (in liquidation, 
only 100). 

Eleven times earnings would make 
the Houston worth about 105 and 
twelve times, 114; but in view of the fact 
that Houston’s rates have been reduced 
and taxes are increasing, it seems a little 
doubtful whether a higher ratio than ten 
is applicable, and hence the offer does 
not seem particularly generous; but the 
fact that the preferred is close to its dis- 
solution value may be counted on to help 
persuade holders to convert. 

As the Houston property was acquired 
by National many years ago and cost is 
considerably below present market value, 
the holding company can make sizeable 
savings in taxes by effecting an exchange 
in lieu of a cash sale. 


“Customer Ownership” 
Financing Revived 


| is gram the 1920’s much was heard of 
“customer ownership,” though the 
term was sometimes misleading in that 
the security distributions consisted large- 
ly of preferred stocks, frequently with 
no voting power. It seems doubtful if 
any effort was made to distribute com- 
mon stocks among customers, except per- 
haps in New England. 

Pacific Gas and Electric, one of the 
earliest proponents of this method of 
financing, sold some $76,000,000 of vot- 
ing preferred stocks, without benefit of 
underwriters, during 1914-32. The com- 
pany now plans to sell 400,000 shares of 
its $1.25 first preferred stock direct to 
the public, including customers and em- 
ployees. The issue has been filed with the 
California commission and will later be 
registered with the SEC. 

Presumably one reason for the decline 
in this method of financing was the pas- 
sage of the Securities and Exchange Act, 
and the necessity for distributing pro- 
spectuses to all customer-buyers; also, 
the danger that employees might make 
overoptimistic statements in pressing 
sales. However, the possibility of false 
representation would seem far less in the 
case of a high-grade preferred issue than 
if common stock were being distributed. 


¥ 


Can SEC Override Majority 
Stock? 


Gos clarification of SEC powers is 
expected in the forthcoming Federal 
court decision on the SEC’s attempt to 
restrain the North American Company 
from dissolving a subsidiary. The major 
issue is whether the SEC has au- 
thority to blueprint every move made by 
a holding company to comply with the 
“death sentence.” In this case, North 
American owns 83.49 per cent of the vot- 
ing stock of the North American Light & 
Power. The SEC, however, contends 
that minority stockholders would be ad- 
versely affected by the parent company’s 
dissolution plan. 
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What Others Think 


The Right to Strike and Public 
Ownership 


IRECT prohibition of strikes in public 
D employment does not seem to exist 
in the United States. However, statutes 
of a different sort, such as one aimed at 
conspiracy to obstruct the mails, have 
occasionally been used to exercise pres- 
sure against the striking of employees 
of a governmental agency. 

Dr. David Ziskind, in “One Thousand 
Strikes of Government Employees” 
(New York, 1940), compiled an account 
of 1,116 strikes of government em- 
ployees, going back to 1835. Of the total, 
644 have been on public employment pro- 
grams since 1935. These are hardly in 
point because such strikes were generally 
directed against construction contractors 
or subcontractors, and only indirectly 
against the Federal government or some 
political subdivision. 

Included in Dr. Ziskind’s impressive 
compilation were 114 strikes on publicly 
owned utilities. Forty-six of these were 
against the U. S. Railroad Administra- 
tion during the period of Federal govern- 
ment operation of the roads during 
World War I. Three involved munici- 
pally owned street car systems. In the 
San Francisco general strike of 1937, 
employees of the municipal street car 
line walked out for a short while, but 
partial service was quickly restored. Two 
minor strikes are listed for the Detroit 
municipally owned street railway system. 
In New York city, the Transport Work- 
ers Union (CIO) declared that the city 
board of transportation recognized 
strikes in various shops and barns of the 
municipal transportation system. 


dl Hrs courts,” according to Dr. Zis- 
kind, “have never passed directly 
upon the right of government employees 
to strike.” But there is certainly a pre- 
sumption of illegality recently drama- 
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tized by the differences between the 
Transport Workers Union and the New 
York city subway system. The LaGuar- 
dia administration has taken the position 
that the city’s board of transportation 
cannot, under the civil service statutes of 
New York, recognize exclusive collective 
bargaining by an outside union. 

Arthur W. MacMahon, in the June 
issue of Political Science Quarterly, 
comments on this assumption of illegality 
as follows: 


But whether real or supposed, the assump- 
tion of illegality, if widely held, is likely to 
be a potent factor in the public’s attitude. 
Unions of civil servants have not stressed the 
right to strike; many expressly renounce it 
in their constitutions. Strikes in public serv- 
ice have occurred. Prohibitions could not 
prevent strikes, granted the willingness of 
determined men to risk the consequences. 
Still less could thundered commands avoid 
the withdrawal of zeal while men’s bodies 
remained at their posts. The state, of course, 
must have assured means for maintaining 
its existence and the elementary conditions 
of safety and order. Its safeguard in these 
matters is a military arm unquestionably 
loyal to duly constituted political authority. 
The conditions in the civilian services point, 
not to stern negations, but to positive pre- 
ventives. It is perhaps significant in the New 
York city transit field that union literature 
in recent years has sometimes seemed to find 
a model in the theory and methods of labor 
adjustment now in existence for the railroads 
of the country. 

For activities that are peculiarly indispen- 
sable, where the injury to the beneficiaries of 
the service is immediate, inescapable, and 
profound, a condition tends to arise in which 
the right to strike is neither denied nor 
utilized. The situation involves elements of 
balance that elude formal statement. The 
condition seems unworkable to those who in- 
sist on logically tight systems. Yet free in- 
stitutions rest in part on just this sort of 
equilibrium ; the ability to make it workable 
was never more important than now. 


In a letter to Mayor LaGuardia, CIO 
President Philip A. Murray wrote: 
JULY 17, 1941 
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It seems to me that in denying employees 
on the city-owned transit lines the right to 
collective bargaining, you have lost sight of 
factors which should have led you to a dif- 
ferent conclusion. The operation of transit 
lines is not like the maintenance of the 
police or fire departments. The latter con- 
stitutes the performance of a governmental 
function. The operation of a transit line is a 


agement and men that can hardly be satisfac. 
torily adjusted in an atmosphere of undis- 
puted authority. Second, if totalitarian types 
of social structure are to be avoided, a truly 
autonomous labor movement is an element, 
to be conserved even at the cost of much in- 
convenience. 


business enterprise. It is a commercial ven- QO’ course, the legal question, whether 


ture in which money may be made or lost. 


New York city has power to recog- 


It renders a service for which each patron nize a closed shop union (and, impliedly, 


pays as he rides. No other municipal serv- 
ice is comparable to the transit service. 


the right of its employees to strike), is 
complicated by the applicable civil sery- 


HE city has belittled this distinction 1° law of New York state. But regard- 

between “governmental” and “pro- less of whether employees of a publicly 
prietary” functions. City spokesmen say owned utility (Federal, state, or munici- 
it is unreal to attribute private (as op- Pal) may strike, as an abstract legal prop- 
posed to public) benefit to the govern- Sition, other governmental agencies than 
mental operation of an electrical utility, New York city have not hesitated to deal 
although there may be important group With the unions. Listing examples of 
differences between the public as tax- such union recognition by public agencies 
payer and as purchaser of electricity. Mr. Operating public service facilities, the 
MacMahon, analyzing the New York strongly pro-labor New York city news- 
city transportation system in the Political Paper, PM, stated in its edition of June 
Science Quarterly article, suggests: 16th: 


“The sounder grounds for giving a dis- 
tinctive position to the commercial activ- 
ities of government are broadly adminis- 
trative, turning on the needs that arise 
when the state enters the market place 
to supply a commodity or a service for 
a price.” Mr. MacMahon continued : 


It must be admitted that, just as it is un- 
real to bundle all types of governmental ac- 
tivity in the same category, it would be 
oversimplification to prescribe for public en- 
terprise as if its manifestations and require- 
ments were all alike. Thus an affair like 
the rapid transit network—now nearly as in- 
dispensable as the streets themselves, sub- 
sidized to make possible a 5-cent fare, to 
which the whole life of the metropolis is 
geared and on which its tempo completely 
depends—may differ importantly from an 
industry conducted by government on a 
shifting price in an ever-changing market. 

Rigidity of statement on this matter, such 
as now appears in New York city’s argu- 
ments, is disturbing when considered in the 
face of the possible, even probable, exten- 
sion of government’s economic functions. An 
extreme application of civil service, with 
drastic emphasis upon the idea of status, 
might reduce large areas of the labor move- 
ment to a shadow. To say that perfected. 
public administration can be relied upon to 
consider the interests of all classes is well 
taken in part but may slight two considera- 
tions. First, whatever the ownership, there 
are inherent problems in the relation of man- 
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TVA operates under a signed contract 
with 15 AFL unions covering 8,000 building 
and metal trade workers. 

The Inland Waterways Corporation—an- 
other Federal agency—carries on work even 
more comparable to the operation of the 
board of transportation. Hundreds of long- 
shoremen and seamen are employed by it 
on 1,000 miles of barge lines on the Mis- 
sissippi and its tributaries. Inland Water- 
ways deals with them under contracts with 
the AFL International Longshoremen’s 
Union and the CIO National Maritime 
Union. 

Since 1939 the railroad service employees 
of the Alaska Railroad — also a Federal 
agency — have worked under the standard 
collective agreement of the railroad brother- 
hoods. Two years before, the Alaska Rail- 
road had already signed agreements as to 
working conditions with the American Fed- 
eration of Government Employees covering 
employees as varied as telephone and tele- 
graph workers, clerical workers, hotel work- 
ers at Curry, Alaska, and workers in the 
mechanical departments of the railroad. 

Cities, large and small, have made collec- 
tive bargaining agreements with labor 
unions. 

Both Philadelphia and Niagara Falls, New 
York, have made contracts with the Amer- 
ican Federation of State, County, and Mu- 
nicipal Employees covering all city depart- 
ments in which the union is the majority 
choice. The CIO State, County, and Munici- 
pal Workers Union have won agreements 
with Muncie, Indiana, for general municipal 
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workers and with Keokuk, Iowa, for em- 
ployees of the municipal water system. 

For years publicly owned and operated 
street railways in Detroit and Seattle have 
been operated under agreements with the 
Amalgamated Association of Street Electric 
Railway and Motor Coach Employees of 
America. So has Boston’s publicly operated 
street car, elevated, and subway system. 

This does not begin to exhaust the list. 

The fact of the matter is that the last few 
years have seen a steady i increase in the num- 
ber of governmental agencies dealing with 
their employees through collective bargain- 


ing 

Nor has the line been drawn between those 
communities that have and those that do not 
have civil service. 

TVA for all practical purposes adminis- 
ters its own civil service system. 

Philadelphia functions under a civil serv- 
ice system like that in New York. And Niag- 
ara Falls, of course, is subject to the same 
civil service law as is the board of trans- 
portation. 


The PM article goes on to point out 
that organized labor has achieved a new 
status in the United States. Until fairly 
recent years it was the practice of pri- 
vate management in railroads and other 
lines of industry to resist collective bar- 
gaining. With the enactment of the Na- 
tional Labor Relations Act, in the opin- 
ion of PM, the American people set their 
seal of approval upon collective bargain- 
ing with the result that public as well as 
private employees were given reason to 
expect government protection of their 
rights to bargain. PM continued: 


The business of government has expanded 
enormously. And with that expansion the 
number of public employees has increased 
correspondingly. Today the Federal govern- 
ment has over 1,000,000 workers on its civil- 
ian payrolls. States, cities, and counties have 
more than 2,000,000. 
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Government has become the biggest em- 
ployer in the country. 

What is more to the point, it has increas- 
ingly taken over the functions traditionally 
associated with private enterprise. TVA, 
Bonneville, Grand Coulee, and Boulder dam 
mean the Federal government has gone into 
the business of producing and selling elec- 
tricity. Unmistakable is the trend toward 
municipal ownership and operation of pub- 
lic utilities. Public development and adminis- 
tration of low-cost housing has opened 
a new, and as yet hardly scratched, field of 
public operation. Besides these and many 
other “normal” developments, the national 
defense program may—if our experience in 
the last war is any guide—require the set- 
ting up of special government agencies, such 
as the U. S. Spruce Production Corp. 


T would seem to the neutral observer 
that the difficulty of distinguishing be- 
tween the rights of government and the 
rights of employees is going to be em- 
phasized rather than clarified by this 
trend towards increased public employ- 


ment. Surely, all employees of the gov- 
ernment cannot be given the right to 
strike or to bargain about working con- 
ditions and wages. Starting off with the 
extreme example of soldiers and sailors, 
and extending through such strictly goy- 
ernmental (in the old-fashioned sense) 
agencies as Coast Guard, Customs, 
Police, Health, and Forestry Service, we 
will see that a line has to be drawn some- 
where between those who might proper- 
ly walk off the job if conditions do not 
suit them and those who have to remain 
on the job as a matter of public duty 
whether they like it or not, and by com- 
pulsion if necessary. 

Maybe, as Mr. MacMahon has stated, 
the old distinction between “proprietary” 
and “governmental” function is illusory, 
But until another one is found it seems 
to be about the only rational line of de- 
marcation that can be made. 


—F. X. W. 





Will Utility Earnings Keep Pace with 
Operating Costs? 


p cxhdnain all forms of public utility 
enterprises—even the recently mori- 
bund urban transportation carriers— 
have shown increases in business as a 
result of the defense boom, higher costs 
and taxes are obviously running a close 
race with expanding gross revenues. 
Last year, for example, while electric 
utilities registered a 12 per cent increase 
in power sales, net operating income was 
virtually unchanged. The performance of 
gas and telephone companies showed a 
similar trend. 

And how will this “race”—-so vital to 
the stability of public service industry in 
America—come out? Will costs and 
taxes gain so fast on operating income 
that the credit structure of the utilities 
will be seriously undermined, if not per- 
manently impaired? Or will increasing 
business, supplemented by price ceilings 
on such basic supplies as coal, enable the 
utilities to squeak through without de- 
fault or numerous casualties in the bank- 
ruptcy courts? 
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So dizzy has been the pace of the de- 
fense program and so profound has been 
its impact on the social economic struc- 
ture of the country as a whole that no one 
could presume to give a definite answer to 
such questions at this time. But Ernest 
R. Abrams, well-known author of “‘Pow- 
er in Transition,” and sometime contribu- 
tor to the ForTNIGHTLY (see page 67) 
is certainly among the few qualified to 
venture a surmise along this line. At any 
rate, Mr. Abrams recently did so in Bar- 
ron’s, the national financial weekly (issue 
of June 2, 1941). Discounting increased 
labor costs, which he does not think figure 
heavily in the utility picture, but giving 
considerable weight to increased tax 
prospects, Mr. Abrams reached this con- 
clusion : 

Electric utility operation and maintenance 
costs, depreciation, and taxes would have to 
increase as much as 23 per cent, or half again 


as much as the maximum increase during the 
last war, to wipe out common stock earnings. 


These same costs will have to increase 
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30 per cent before the average balance 
for preferred stock dividends is elimi- 
nated. Finally, it would take 40 per cent 
increase in operating costs to begin in- 
roads on the payment of fixed charges. 


r. Abrams pointed out in his Bar- 
M ron’s article that during the last 
World War price controls on military es- 
sentials and civilian goods were not es- 
tablished until pretty late in the day. 
After we had been at war five months 
(September, 1917), only 3.7 per cent of 
essential commodities were price fixed. 
Even when the armistice was signed, 
fourteen months later, only 42 per cent 
had been “frozen.” The writer stated : 


The effect of this delayed and uneven price 
control on public utilities, with their rates 
fixed by public contracts, will be evident 
from the experience of the 10 private utili- 
ties rendering electric and collateral public 
services in and around Baltimore, Boston, 
Chicago, Cleveland, Detroit, Los Angeles, 
Milwaukee, New York, San Francisco, and 
St. Louis. During 1915, the first full year 
after hostilities started abroad and sixteen 
months before American participation, their 
combined operating expenses, maintenance, 
depreciation, and taxes consumed 63.3 per 
cent of operating revenues, and in 1918 con- 
sumed 68.3 per cent. Since the impact of the 
war on labor, fuel, and material prices, and 
on taxes, did not end with the signing of the 
armistice, these costs increased to 73.2 per 
cent in 1920. To sum it all up, the combined 
operating costs of these 10 utilities were 
boosted nearly 8 per cent in three years, and 
more than 15% per cent in five years. 


Total electric sales increased more than 
twice as fast as revenues last year. We 
may find the proportion of electric out- 
put consumed by low-rate industrial con- 
sumers further increased over the next 
year, as residential consumption slows 
down to conserve fuel for defense indus- 
try. If increased quantities of electricity 
could be produced without added cost, 
electric utilities would have benefited 
quite a bit from last year’s 6 per cent in- 
crease. Unfortunately, every additional 
kilowatt hour produced in 1940 required 
additional sums for labor and materials. 
Obviously, stand-by equipment, which is 
now being pressed into service, cannot be 
expected to generate as economically as 
the normal operating equipment. 


Prices of fuel, labor, and materials in- 
creased during 1940 so that operating ex- 
penses and depreciation rose about 34 
per cent faster than operating revenues. 
Mr. Abrams continued: 


Up to this point, the increased expenses of 
electric utilities during 1940 do not appear 
especially serious, percentage-wise. But not 
so when we look at their tax bills. For gov- 
ernmental exactions during 1940 were 17.4 
per cent higher than the year before, and 
consumed 18.20 cents of each dollar collected 
from electric consumers. .. . Enacted as an 
“emergency” tax in 1932 and supposed to 
expire in 1934, the Federal excise tax on elec- 
tricity sold at retail was increased in July, 
1940, to 3.33 per cent, from 3 per cent. More- 
over the Federal income tax rate on corpo- 
rations, which stood at approximately 16.5 
per cent in 1939, was raised to 20.9 per cent 
in June and again to 24 per cent in October, 
1940, the new rate in each case being retro- 
active to the start of the calendar year. 

Perhaps the impact of increased taxes on 
electric utility earnings last year can best 
be illustrated by comparing this tax incre- 
ment with the increased revenues received 
just from commercial and industrial con- 
sumers. On one hand, the operating revenues 
arising from expanded business and indus- 
trial consumption in 1940—not the profits, 
but the gross proceeds derived from power 
sales to these users—were $65,000,000 higher 
than in 1939. But, on the other, 1940 govern- 
mental exactions, due primarily to increased 
Federal tax rates, were $61,000,000 greater 
than in the preceding year. In other words, 
increased taxes in 1940 were equivalent to 
almost 94 per cent of the proceeds derived 
from added power sales to business and in- 
dustrial concerns benefiting from defense 
orders and activity. 


A" what of the future? Will total 
costs continue to expand? For elec- 
tric utilities this depends a good deal on 
the type of operation—hydro or steam. 
Right now, we have ample evidence of the 
fundamental weakness of hydro plants— 
low water and very expensive stand-by 
operating costs. But if the weakness of 
the hydro plant is physical, the vulnerable 
heel of the steam plant is economic; 
namely, the price of coal. Mr. Abrams 
concludes on this point: 


During 1940, the cost of fuel comprised 22 
per cent of electric utility operating and 
maintenance expense, compared with 21 per 
cent in 1939. But, more important, fuel pur- 
chases in 1940 consumed 8.2 cents of each 
electric operating dollar, as against only 7.9 
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cents in the preceding year... . And with 
current fuel prices above 1940 levels, this 
item of electric utility expense will doubtless 
be higher in 1941, unless prices are “frozen” 
at some point near present levels. This now 
seems a possibility. Once the steel workers 
got their wages increased, steel prices were 
quickly stabilized, and the last group of coal 
operators are now under increasing pres- 
sure to come to terms with their miners. But 
unless some ceiling for fuel prices is estab- 
lished, electric utility fuel bills will possibly 
be disproportionately higher. 

The possibility of wage increases is not 
the threat to utility earnings that it is in 
other fields. Substantially increased produc- 
tion and distribution of gas, electricity, and 
water would require little, if any, expansion, 
of workers. Moreover, aside from the print- 
ing trades, electric and gas utility workers 
are the highest paid labor group in the coun- 
try today. So while a general rise in living 
costs might necessitate increases in existing 
wage scales, with the contributory effect on 
rising operating costs, they should not be 
serious in the face of expanding sales and 
operating revenues. 

The two remaining classes of electric utili- 
ty operation and maintenance expense contain 
a wide range of commodities and services. 
With “materials and supplies” comprised of 
every commodity but fuel used in utility 
operation—oil and ink, nails and rope, gaso- 
line and paper, paint and shovels—and with 
“miscellaneous items’ comprised of such 
varied intangibles as rent and insurance, tele- 
grams, and legal advice, they cover practi- 
cally the full range of human endeavor. 
Their prices tend to fluctuate with the gen- 
eral price level. By reason of their miscel- 
laneous character, no estimate of the extent 
of price changes is possible, except to pre- 
dict they will increase in the absence of wide- 
spread wage and price freezing. 

Depreciation and taxes, the other two ele- 
ments of electric utility cost, being dictated 
primarily by governments nowadays, are 
largely unpredictable. Designed to cover loss 
in property value not restored by current 
maintenance, depreciation has lately become 
a tool in the hands of regulatory authorities 
to force reforms frequently not countenanced 
by direct methods. During periods of emer- 
gency, some part of depreciation expense 
might well be deferred without danger to 
investors or consumers, provided the deficit 
was later amortized. But even if full depre- 
ciation requirements must be met, it is un- 


likely increasing proportions of expanding 
revenues will be consumed. Taxes, however, 
are another matter. The very sinews of war 
and defense, they will undoubtedly increase 
over the years. In fact, bills now before Con- 
gress propose boosting the Federal corpora- 
tion income tax from a present 24 per cent 
to at least 30 per cent during 1941, with 
even higher rates possible in later years, 


There are, fortunately, alleviating in- | 
fluences at work. Some utilities have elas- 
tic clauses in their contracts with indus- 
trial consumers which afford partial pro- 
tection against rises in both operating 
costs and taxes. Again, there is evidence 
that we are just about scraping bottom in 
the 2-decade downward spiral of rate 
reductions. Already, the New York com- 
mission has indicated that it will consider 
meritorious applications for rate in- 
creases by utilities showing definite bur- 
dens resulting from increasing taxes and 
other costs. Other state and Federal com- 
missions may be expected to follow suit. 


NDEED, a holiday on rate reductions 
I “for the duration” may be required, 
not so much to bolster utility income 
(which the tax collector will take care of, 
anyway), but to discourage increased 
consumption that would demand addi- 
tional investment in production facilities 
which the nation’s resources cannot af- 
ford at this time. 

The Federal power program has itself 
made a strong point of the fact that low- 
ered domestic utility rates increase do- 
mestic consumption almost in direct pro- 
portion, A few years ago this would have 
been in the interest of the “more abun- 
dant life.” But now, when there is more 
serious work to be done by every kilo- 
watt hour and materials that go into the 
making of every kilowatt hour, such a 
tendency is contrary to the best interests 
of the national defense. 

—F. X. W. 





Gas Institute—an Industrial Educational 
Experiment 


Carters sponsored by the leading 
natural and artificial gas companies 
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of the United States, is about to bear 
fruit in the form of an educational foun- 
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dation for graduate instruction leading to 
the degrees of Master of Science and 
Doctor of Philosophy. New courses will 
be offered as a separate unit of the Illi- 
nois Institute of Technology. 

This Chicago institution was selected 
as a result of an extensive survey con- 
ducted among the leading colleges and 
universities in the United States. The 
location of the Illinois Institute of Tech- 
nology and the composition of its staff 
and administrative offices were deemed 
most likely to fit into the requirements 
of an intensive study of gas technology. 

The new “Gas Institute” will involve 
an expenditure of more than $1,000,000 
during the next ten years, exclusive of 
additions to plant and equipment. 

There will also be conducted and en- 


couraged under this graduate program of 
instruction, fundamental and applied re- 
search pointed towards the betterment of 
the future of the gas industry, according 
to H. T. Heald, president. President 
Heald recently returned from New York 
city where he had attended the final or- 
ganization meeting of the trustees act- 
ing upon the affiliation of the “Gas In- 
stitute” with the Illinois Institute of 
Technology. Completion of working ar- 
rangements should start courses for the 
fall semester. President Heald said: 


Initial financing will provide funds for op- 
erating and maintenance expenses in the 
amount of at least $100,000 per year for a 
period of ten years. These expenses will in- 
clude instructional costs and regular main- 
tenance costs. 
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CTUAL operation is scheduled to be- 
gin in September, 1941, concurrent 
with the opening of Illinois Institute of 
Technology for the regular academic 
years of 1941-42. From five to ten fellow- 
ships will be granted students for the first 
year of operation. The program, however, 
when in complete operation, contem- 
plates a student body of graduate level 
of from fifty to sixty students with a 
well-qualified faculty chosen for its 
competence in research and graduate in- 
struction. 

Plans for the “Gas Institute” include 
the erection of buildings to house its ac- 
tivities. These buildings will be in addi- 
tion to the new structures planned by IIli- 
nois Institute of Technology under its 
current expansion program. 

While not a part of the $3,000,000 spe- 
cial development program of Illinois 
Tech, the Institute of Gas Technology 
project directly supplements it, according 
to Wilfred Sykes, president of Inland 
Steel and chairman of the development 
committee of the institute’s board of 
trustees. Mr. Sykes said: 


The fact that leading gas companies across 
the country have chosen Illinois Institute of 
Technology as the site for this important 
project is, we believe, largely attributable to 
the plans which our trustees have laid for 
developing on this campus a technological 
training center second to none. We are pro- 
ceeding to launch an early effort to assure 
funds for the most urgent of our building 
needs, Metallurgical, Mechanical, Chemical, 
and Electrical Engineering buildings, a 
Library and Administration building, and a 
Humanities building. 


At present, according to President 
Heald, 17 gas companies are members of 
the organization group. The decision to 
create the Institute of Gas Technology 
at Illinois Tech came as a result of two 
years of investigation on the part of a 
committee of the gas industry, headed by 
Frank C. Smith, president of the Hous- 
ton Natural Gas Company (Texas). 

F. H. Lerch, Jr., president of the Gas 
Companies, Inc., of New York and chair- 
man of the committee on university af- 
filiation of the gas companies, confirmed 
the announcement of plans to create the 
new institute. Mr. Lerch also formally 
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announced selection of Illinois Institute 
of Technology from the group of col- 
leges and universities in the United 
States under investigation as to capabil- 
ity to handle the project. 


N making announcement of the selec- 

tion of Illinois Institute of Tech- 

nology as the sponsor of the new project, 
Mr. Lerch said: 


Illinois Institute of Technology impressed 
the gas industries’ committee by its willing- 
ness and excellent ability to cooperate in this 
project. The “Gas Institute” will have as its 
primary objective the training of man power 
specifically for the gas industry. Trained ex- 
clusively on the graduate level, these men 
will have the benefit of the highly respected 
graduate school now in existence at the insti- 
tute. 

The scope of the curriculum, the excel- 
lence of its faculty, the character of the 
fundamental research to be undertaken for 
the degree, will be designed to make avail- 
able the highest type of scientifically trained 
personnel and to broaden the scientific 
knowledge applicable to the solution of the 
problem of one of the nation’s most im- 
portant industries. 

Such an institution as the “Gas Institute” 
must necessarily have the highest standards. 
This will necessitate a carefully selected stu- 
dent body and faculty. 


Six principal objectives have been laid 
down to form the basis of operation of 
the ‘Gas Institute.” First of all, the 
founders of the new institute expect it 
to be operated to “train qualified young 
men, college graduates, for entrance as 
valuable employees to the gas industries. 
The other five objectives are: conduct 
fundamental research; conduct applied 
research ; collect and distribute scientific 
information pertaining to gas research, 
development, investigation, and proc- 
esses; as a central organization to stim- 
ulate research throughout the gas in- 
dustry ; and as a central organization to 
coordinate research in the gas industry.” 

Upon completion of four years of 
study, the student under this program 
would receive the degree of Doctor of 
Philosophy, awarded by Illinois Institute 
of Technology. 


Pie course of study, which requires 
college graduation for admission, 
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would include three years of academic 
training based upon the fundamental 
sciences and fundamental research. The 
fundamental science studies include or- 
ganic chemistry ; engineering mathemat- 
ics ; physics ; fluid flow and heat transfer ; 
physical chemistry; gas technology ; 
chemistry of polymerization and depoly- 
merization; and catalysis and surface 
chemistry. 

The curriculum also includes the 
equivalent of one year of academic work 
designed to give the background of the 
gas industry, including operation, man- 
agement, and regulations of public util- 
ities; equipment and materials for the 
manufacture, storage, and distribution of 
gas; by-products of the gas industry; 
management problems of the gas indus- 
try; and other related subject matter. 

The fourth year of the student’s train- 
ing will basically consist of research of a 
fundamental nature of interest to the gas 
industry. In addition, the student shall 
be expected to have spent at least three 
summers of work in some phase of the 
gas industry. 


The administration of the “Institute 
of Gas Technology” will be vested in a 
board of trustees made up of representa- 
tives of the gas industry and trustees of 
Illinois Tech. At the New York meeting 
the following officers were elected: For 
chairman of the board of trustees, Frank 
C. Smith, president of the Houston Nat- 
ural Gas Company (Texas) ; for presi- 
dent of the Gas Institute, H. T. Heald, 
president of Illinois Institute of Tech- 
nology. 

For members of the executive com- 
mittee, in addition to the chairman 
and president, the following: Herman 
Russell, president, Rochester Gas & Elec- 
tric Corporation (New York); F. H. 
Lerch, Jr., president, Gas Companies, 
Inc., New York; Frank H. Adams, vice 
president, Surface Combustion Corpora- 
tion, Toledo, Ohio; Thomas Drever, 
president, American Steel Foundries, 
Chicago, and member of the board of 
trustees of Illinois Tech; and Wilfred 
Sykes, president of Inland Steel, Chi- 
cago, and member of the board of trus- 
tees of Illinois Tech. 
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CoNsUMERS’ APPEALS FROM PusLic SERVICE 
Commission Rate Orpers. By T. Richard 
Witmer. 8 University of Chicago Law Re- 
view 258. February, 1941, 22 pp. 

The author, an assistant professor of law 
at Yale University, concludes on the basis of 
a substantial examination of case law that 
state commissions should not have the exclu- 
sive jurisdiction to foreclose the rights of 
utility consumers. He points to the recent 
overthrow of the “negative order” doctrine 
in the Supreme Court and warns us that even 
when resort to courts can be had to review a 
commission’s order, the range of issues open 
to review is narrow. In other words, only 
constitutional jurisdictional questions or 
basic issues of proof can be raised. If these 
legal tests are satisfied, commission orders 
become incontestable. He states: 

“Whether the state courts will ignore 
this as they have ignored the affirmative- 
negative order doctrine in the past is any- 
one’s guess. Whether they should ignore it 
—of course one assumes that there will be 
like treatment of consumer and utility 
whichever way they go—is another ques- 
tion. Its solution will depend in part on 
one’s notions as to the propriety of an un- 
supervised and unlimited delegation of 
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power in however small a field. It will de- 
pend partly on one’s estimate of the value 
of having some statutory method of judi- 
cial review at the instance of a consumer 
to counterbalance the utility’s constitu- 
tional method and of being able to force 
the courts occasionally to look at a com- 
mission in a light other than that shed by 
utility-commission contests. And it will 
depend partly on one’s estimate in a given 
jurisdiction and at a given time of the 
faithfulness of a particular commission to 
its statutory duties. Of such must one’s 
judgment be compounded.” 
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Columbia Power Authority 


REATION of a Columbia Power Authority 

to market power from Bonneville and 
Grand Coulee in Oregon and Washington, 
composed of a power administrator and, a 6- 
member authority council functioning as a 
regional agency under the Department of In- 
terior, was sought in an administration bill in- 
troduced in the House last month. 

The measure was introduced in the House 
by Representative Knute Hill, Democrat of 
Washington, at the request of Secretary of 
Interior Harold L. Ickes. It would give the 
Secretary of the Interior entire control of the 
project through authority to appoint a Colum- 
bia Power Administrator at $10,000 a year 
without regard to civil service laws, and two 
administrators, a chief engineer, and a general 
counsel under civil service laws at salaries to 
be determined by him. 

The bill also would authorize the Secretary 
of the Interior to appoint a Columbia Power 
Authority council consisting of six residents 
of the Pacific Northwest to serve 3-year terms 
and to advise the administrator. 

Other provisions in Representative Hill’s 
measure would empower the Power Authority 
to acquire or lease in the name of the United 
States any electric utility systems operating in 
the territory and to sell them to public bodies 
or cooperatives. It provides that the authority 
may issue notes, bonds, and other obligations 
running for not more than fifty years, but 
that the obligations may not exceed $200,- 
000,000 at any one time. 

The projected Columbia Power Authority 
would not be similar to the present Tennessee 
— Authority, Bonneville project officials 
said. 

The bill was expected to create a contro- 
versy in Congress. Opposition from Senators 
Charles L. McNary and Homer T. Bone of 
Oregon and Washington, who have been pre- 
paring a Columbia Authority bill providing 
for a one-man administrator to be appointed 
by and responsible to the President, was ex- 
pected. 


OPM Names Electrical Supply 
Group 


ORMATION of an electrical industry ad- 
A’ visory committee which will speed coopera- 
tion between government and industry on de- 
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The March of 
Events 


fense program problems was announced by 
Donald M. Nelson, director of purchases, 
Office of Production Management. The com- 
mittee, which will be purely advisory, will 
function under the direction of Donald G. 
Clark, chief of the equipment and supplies 
branch of the purchasing division, and Lewis 
A. Jones, special advisor on electrical supplies. 

Problems which would be considered by the 
committee, according to Mr. Nelson, include 
those of the conservation and substitution of 
materials, simplified practice, revision of speci- 
fications, problems of raw materials supply, 
allocation of production capacity, inventory 
control, and the like. 


TVA Accounting Plan 


HE House Military Affairs Committee on 
June 27th approved a “compromise” bill 
embracing an amicable settlement of the long- 
standing controversy between the Tennessee 
Li mcd Authority and the General Accounting 
ce. 

Under the terms of the measure (HR 4916) 
the expenditures of the Federal power agency 
would be brought squarely under the budget 
and accounting act for audit and settlement 
by Comptroller General Lindsay C. Warren. 

In return for this concession by TVA Di- 
rectors David E. Lilienthal and James Pope, 
the Comptroller General agreed to specific 
language in the compromise bill upholding the 
authority of the directors to make final deci- 
sion on expenditures questioned by the GAO, 
including claim settlements, subject only to his 
right to report disputed decisions to Congress. 


Power Cut Ordered 


T= Federal Power Commission on June 
28th declared existence of a power emer- 
gency in southeastern United States and 
called for immediate curtailment of street 
and ornamental lighting in the 8 states affected. 
The declaration applied to Virginia, North 
Carolina, South Carolina, Georgia, Alabama, 
Tennessee, Mississippi, and Florida. It gave 
the commission a basis for invoking emergency 
powers provided by the Federal Power Act. 
Under these powers the FPC can order an 
integration of power facilities to alleviate a 
power shortage. 


Simultaneously, Interior 


Secretary of 
Harold L. Ickes, who has warned of petroleum 
and power shortages, » -dicted a possible soft 
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coal shortage next fall when defense demands 
are likely to overburden the railroads. 

The FPC “urgently recommended” to all 
citizens and electric utilities in the 8 states 
that the use of electricity for all nonessential 
and nondefense purposes be curtailed, “in- 
cluding the use by and sale to domestic and 
commercial consumers, industrial consumers 
to the extent that they are not engaged in pro- 
duction for the defense program, the use of 
electric energy by municipalities for street and 
ornamental lighting to the extent consistent 
with the public safety and the public interest.” 

The Federal Power Commission followed 
its broad declaration of a power emergency 
in the Southeast on July Ist by ordering, on its 
own motion, a series of interconnections 
among power companies, municipal plants, 
and REA cooperatives. The purpose of the 
interconnections is to bolster power supply for 
essential southeastern defense industries, in- 
cluding new aluminum plants in North Caro- 
lina, Alabama, and Arkansas, jointly recom- 
mended, by the commission and the Office of 
Production Management, through strengthen- 
ing the 17-state power pool initiated by the 
commission several weeks ago. 

In its first exercise of authority under emer- 
gency provisions of the Federal Power Act, 
the commission ordered that interconnections 
be initiated immediately and carried forward 
without delay between or among the follow- 
ing: 

1. Florida Power & Light Company at San- 
ford, Florida, and, Florida Public Service 
Company at Benson Springs, Florida. 

2. Duke Power Company near Albemarle, 
North Carolina, and Carolina Aluminum Com- 
pany at Badin, North Carolina. 

3. The New Orleans Public Service, Inc., at 
New Orleans, Louisiana, and the Mississippi 
Power Company at Gulfport, Mississippi, via 
facilities of the Louisiana Power & Light Com- 
pany. 

4. Georgia Power & Light Company near 
Waycross, Georgia, and the Georgia Power 
Company, near Alma, Georgia. 

5. Florida Power Corporation at Jasper, 
Florida, and Florida Power & Light Company 
near Lake City, Florida. 

6. Florida Power Corporation, after 
strengthening transmission facilities between 
Inglis and Jasper, Florida, and Georgia Power 
Company at Jasper, Florida, and Tifton, 
Georgia, via facilities of the Georgia Power & 
Light Company. 

7. Florida Power Corporation near Quincy, 
Florida, and the Alabama Power Company 
near Pinckard, Alabama, via an interconnec- 
tion to be built by Alabama Electric Codper- 
ative. 

Concurrently, the commission recommended 
that the Tennessee Valley Authority and the 
Cincinnati Gas & Electric Company study and 
report to the commission, within two weeks, 
their conclusions with regard to the construc- 
tion of an interconnecting transmission line. 


113 


OF EVENTS 


REA Approves Cooperative 
Distribution 


HE Rural Electrification Administration 

recently approved a codperative genera- 
tion and transmission system for 10 REA dis- 
tribution codperatives in Louisiana and 
Arkansas and allotted $520,000 to permit con- 
struction to start. The system will cost eventu- 
ally in the neighborhood of $2,864,000. 

The new system is known as the Arkansas- 
Louisiana Electric Codperative, and its head- 
quarters are now at Homer, Louisiana. Its 
plans call for a 10,000-kilowatt steam-generat- 
ing plant using natural gas, and 544 miles of 
transmission lines. Power from the new facili- 
ties will be used to serve a proposed munitions 
plant in the area, the REA stated. 


EHFA Tightens Terms 


om first step in what may develop into a 
broad program to curb instalment buying 
was taken recently by the administration. 
Federal Loan Administrator Jesse Jones an- 
nounced that, effective July Ist, instalment 
terms for purchase of electrical and gas appli- 
ances through the Electric Home and Farm 
Authority would be tightened up. 

Since early this year, the Federal Reserve 
Board has been studying the need for legisla- 
tion giving it powers to discourage instalment 
buying by imposition of credit controls. Thus 
far, however, no action has been taken on the 
board’s findings. 

Under the new EHFA instalment terms 
down payment requirements will be increased 
from 5 per cent and 10 per cent to 10 per cent 
and 15 per cent of the retail price of appliances 
and maximum maturities will be lowered to 
periods ranging from twelve to thirty months 
for individual transactions and eighteen to 
thirty-six months for combination sales. 

It was pointed out that this action was in 
line with the authority’s policy of restricting 
terms during “periods of increasing economic 
activity” and of liberalizing them during 
“periods of economic stress.” The authority 
said it hoped that this action “will contribute 
to the success of the national defense program 
by causing the diversion of materials and 
labor to defense production.” 


Resigns Power Post 


HE Office of Production Management re- 

cently announced the resignation of C. W. 
Kellogg as power consultant. The resignation 
of Mr. Kellogg resulted in disclosure of an 
official OPM policy, adopted last month, that 
paid officials of trade associations may not be 
employees of the defense organization. 

Mr. Kellogg is president of the Edison Elec- 
tric Institute and this was the reason ascribed 
for his resignation. The decision to ban trade 
association executives raised the question of 
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whether a few other OPM officials would 
resign. 

J. A. Krug, TVA chief power engineer for 
the last two years, has been appointed power 
adviser of the materials division of the Office 
of Production Management. Krug’s appoint- 
ment is expected to give him considerably more 
authority on power matters, it was recently re- 
ported, and the influence of his judgment is 
expected to be felt, particularly in the Ten- 
nessee area. 


St. Lawrence Project Hearings 


ECRETARY Of Commerce Jesse Jones and 

Leland Olds, chairman of the Federal 
rower Commission, last month endorsed the 
$285,000,000 St. Lawrence seaway and power 
project as an essential aid to the nation’s huge 
defense program. 

Jones told the House Rivers and Harbors 
Committee the seaway could be built “with- 
out costing the taxpayers a dime” and would 
make available new sources of shipbuilding 
and power to bolster the national defense. He 
said the seaway could be financed by issuing 
revenue bonds to be paid off with receipts 
from tolls and the sale of power. 

Olds warned that the country faced a short- 
age of power for defense needs and declared 
that the St. Lawrence project was “essential 
to meet the maximum power needs of the de- 
fense program.” 

Chancey J. Hamlin, chairman of the Niagara 
Froi,‘‘er Planning Board of Buffalo, told the 
commnrrtee that the St. Lawrence seaway would 
cost the United States more than $500,000,000 
instead of the $200,000,000 estimated by Army 
Engineers. He said the development, including 
power works, would be “so generally ruinous 
to American commerce and industry, labor 
and capital that its nation-wide deleterious 
effects would far exceed whatever claimed ad- 
vantages might redound to certain special in- 
terests.” 

I. C. Sabin of the Lake Carriers Associa- 
tion of Cleveland testified that “informed 
labor” was opposed to the project. 

Mayor Thomas L. Holling of Buffalo, testi- 
fying on the bill, said it would affect the wage 
earnings of at least 15,000 marine workers in 
his city. Mr. Holling held that the project 
also would “seriously affect” shipments by rail. 

Speaker Sam Rayburn at a recent press 
conference said he understood the committee 
was evenly divided on the project, but that he 
did not know the general sentiment of 
Congress. 

Representative Bender, Republican of Ohio, 
at the outset of another day of hearing op- 
ponents of the seaway, remarked that Federal 
employees were neglecting their jobs to at- 
tend the sessions. “This is something that 
ought to be called to the attention of the tax- 
payers,” Mr. Bender said before other mem- 
bers objected that Federal workers had a right 
to be present. 
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Engineers Favor Norfork Dam 


RMY Engineers recommended to Congress 

on June 25th expenditure of an additional 
$13,500,000 to convert the Norfork dam flood- 
control project on the Norfork river in Baxter 
county, Arkansas, into a dual purpose, power- 
flood-control development. 

The dam would have 1,983,000 acre-feet 
capacity and an initial power installation of 
60,000 kilowatts, with penstocks for an addi- 
tional 60,000 kilowatts. Total prospective 
power was estimated at 148,000,000 kilowatt 
hours annually. Marketable power was esti- 
mated at 138,000,000 kilowatt hours per year, 
which the Federal Power Commission said 
would have a value of $894,000. The Engi- 
neers urged that the project be undertaken 
immediately. 

The Norfork dam is a part of the White 
river basin flood-control program for which 
Congress previously authorized expenditure 
of $25,000,000. 


OPM Approves TVA Project 


ILLIAM S. Knudsen and Sidney Hillman, 

directors of the Office of Production 
Management, recently approved a measure 
empowering the Tennessee Valley Authority 
to develop hydroelectric power projects on the 
Cumberland river in Tennessee. 

Senator Norris, Independent of Nebraska, 
chairman of an agriculture subcommittee con- 
sidering the legislation, read into the hearing 
record a letter in which the OPM directors 
declared : 

“The existing shortages and the threatened 
additional shortages of electric power in the 
Southeast, and the vital part which this area 
plays in the production of aluminum and other 
defense materials, make it important to plan 
for the full utilization of the power resources 
of this region both for the immediate needs 
and also in the longer-range view of national 
defense.” 

Introduced by Senator Norris, the bill would 
authorize the agency to construct a series of 
hydroelectric dams in the Cumberland basin. 
It would give the TVA “the same jurisdiction 
and power over the Cumberland river, its 
tributaries, and the Cumberland river basin 
as over the Tennessee river, its tributaries, 
and the Tennessee river basin .. .” 


Utility Maintenance Preferred 


Pee status for repair and, maintenance 
materials and equipment required for un- 
interrupted operation of a wide range of in- 
dustrial processes and public services was as- 
sured on July Ist when the civilian supply 
allocation division of the Office of Price Ad- 
ministration and Civilian Supply promulgated 
an allocation program covering such items. 

Action was necessitated by growing de- 
mands on raw materials. 
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Arkansas 


Rate Reductions Suspended 


Presgragge ene Joe W. Kimzey, sitting alone 
in the absence of other members of the 
state utilities commission, last month recom- 
mended that the commission suspend ordi- 
nances passed by 10 northeast Arkansas cities 
and towns reducing natural gas rates pending 
a commission study of the present schedules. 

It was the first step in a move to adjust 
wholesale rates charged by the Mississippi 
River Fuel Corporation to the Arkansas Power 
& Light Company. The latter company serves 
the cities and towns involved. 

Mr. Kimzey directed the AP&L to post a 


bond covering amounts of the proposed reduc- 
tions, adding that if the commission deter- 
mines rates are too high a reduction will be 
ordered and customers would receive rebates 
as of July Ist. He said the proposed investiga- 
tion would be accelerated. 

Towns and cities affected are Jonesboro, 
Searcy, Tuckerman, Judsonia, Batesville, 
Hoxie, Walnut Ridge, Bald Knob, Alicia, and 
Newport. The AP&L estimated proposed re- 
ductions would aggregate $100,000 a year. Wil- 
lis H. Holmes, power company attorney, said 
the Arkansas Power & Light and Mississippi 
River Fuel Corporation were “technically” 
but not “actually” affiliated. 


Connecticut 


Rural Electrification Pushed 


agg st of rural areas, as provided 
in legislation adopted by the 1941 state 
general assembly, will be pushed as rapidly as 
possible, it was indicated recently as the state 
public utilities commission set July Ist on a 
commission order providing for the extension 
of electric service in rural communities where 
there is an average of two subscribers per mile 
and where subscribers agree to guarantee a 
revenue of $13.50 per mile of extension per 
month. 

The hearing was to be conducted by the new 
public utilities commission. 


Rate Rehearing Asked 


Ayor John W. Murphy of New Haven 
last month said he had petitioned Gov- 


ernor Robert A. Hurley to direct the state 
public utilities commission to hold a public 
rehearing of the rate increases granted the 
New Haven Water Company in 1939. 

A formal petition presented to the chief 
executive said the commission’s action in the 
rate case was “illegal” and “arbitrary” and 
went counter to his duty “to protect the in- 
terest of the public as well as that of the utili- 
ties.” 

The rate increases, said the petition, cost 
the water company subscribers about $125,000 
a year. 

Mayor Murphy said the request for a new 
hearing resulted from the changes in the per- 
sonnel of the utilities commission whereby 
Joseph P. O’Connell of Bristol and Clyde O. 
Fisher of Middletown succeeded Edwy L. 
Taylor of New Haven and Alvan Waldo Hyde 
of Hartford on July Ist. 


Florida 


Company Declares Dividend 


> Florida Power & Light Company last 
month declared a dividend totaling $5,- 
671,000 to approximately 5,000 preferred stock- 
holders, an action made possible by the sale of 
the Miami Water Company to the city and - 
Miami Beach Railway Company to W. 
Pawley. Miami took over the water Phos 
poe system on April 4th upon payment of 
4,500,000, and a month later Pawley and his 
associates bought the railway company. 
Three bills became law on June 16th in 
Tallahassee which validated the purchase, con- 
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firmed the city’s contract with the power com- 
pany, and created a Miami water and sewer 
department. 

McGregor Smith, Florida Power & Light 
president, issued a statement in which he said 
the dividend amounted to $36.32 a share on 
the company’s $7 preferred stock, represent- 
ing the regular quarterly dividend of $175 plus 
all arrearages. 

Governor Spessard L. Holland permitted 
the three bills affecting the water purchase 
plan to become law without his signature. A 
5-man city water board was named in the law 
creating the department. 
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Illinois 


Utility Tax Extended 


Gee state senate last month passed a bill 
extending the 3 per cent tax on gross re- 
ceipts of public utilities for another two years. 
The measure, a part of the state’s revenue pro- 
gram, was sent to Governor Green. 

Under the old law the tax would have re- 
verted to 2 per cent on July Ist. 


Acquisition Authorized 


HE Peoples Gas Light & Coke Company 
was recently authorized by the state com- 
merce commission to acquire all the gas prop- 
erties of the Public Service Company of 
Northern Illinois lying within the corporate 
limits of the city of Chicago for $3,700,000. 
Heretofore Peoples Gas had been leasing 
such facilities from Public Service at an an- 
nual rental of approximately $368,000. The 
properties include 5 production plants, 14 dis- 
tributing stations, 2 leased stations, and 2 puri- 
fication plants, as well as some transmission 
mains. 


State Commission Members 


CC Green completed the new member- 
ship of the state commerce commission 
last month by appointing the following com- 
missioners: William Parillo, Chicago; Frank, 
Peska, Chicago; Val J. Washington, Chicago; 
and Edward Rosenstone, Cambridge. 

Frank M. Kalteux, Chicago, was appointed 
secretary of the commission. He succeeded 
Joseph Knight, secretary of the Democratic 
state central committee. 

John D. Biggs already had been named 


chairman of the Illinois Commerce Commis- 
sion. 

The Democratic commissioners to be re- 
placed were James D. Marnane, Chicago; 
Charles E. Byrne, River Forest ; William Hart, 
Benton; and Robert M. Harper, East Moline. 


Street Car Fare Increase 


rors Judge Michael L. Igoe instructed 
the Chicago Surface Lines’ management 
board last month to apply immediately to the 
state commerce commission for permission to 
increase the present 7-cent street car fare to 
8 cents. 

The court’s order followed approval by 
Judge Igoe of a new labor contract granting 
pay increases totaling $2,400,000 a year to the 
13,000 employees of the surface lines. The 
new contract provided for a wage boost of 5 
cents an hour for trainmen, an increase from 
six to ten days in paid vacations, and pensions 
of $40 a month for men over sixty-five with 
twenty years’ service. 

Following the submission of the labor con- 
tract to the court, Henry Tenney, attorney for 
the Surface Lines’ largest bondholders’ com- 
mittee, told Judge Igoe that property of in- 
vestors was being confiscated at the present 
rate of fare and that a higher fare should be 
sought at once. Judge Igoe agreed that Ten- 
ney’s suggestion should be carried out. He 
said there should be no hesitancy in asking for 
a higher fare. “The investors are entitled to 
a fair return, the men to a fair wage, and the 
public to improved service. The management, 
bondholders, and employees should join in 
seeking the increased rates. This court has 
never entertained any other opinion.” 


Indiana 


Reorganization Plan Voided 


s a result of a far-reaching decision by the 
state supreme court on June 26th, the 
status of the Indiana state government will 
return to that in effect before extensive re- 
organization laws were passed by the McNutt 
régime in 1933. 

Governor Henry F. Schricker, who was the 
only Democrat elected to a major state office 
in 1940, disavowed any intention of becoming 
a political dictator as a result of the ruling in 
his favor and accused the Republican majority 
of undertaking a “Hitler dictatorship.” 

The supreme court decision wrecked the 
government reorganization program enacted 
by Republicans in the 1941 legislature. With 
four Democratic judges concurring and the 
lone Republican dissenting, the court nullified 


JULY 17, 1941 


as contrary to the state constitution three laws 
the legislature had enacted to force Governor 
Schricker to share appointive power with four 
Republican state officials. 

The ruling was the outgrowth of a fight 
over control of 12,000 state jobs, including 
appointments to the state public service com- 
mission, The reorganization program put into 
effect by the Republicans was a substitute for 
the drastic reorganization act put through by 
Paul V. McNutt, now Federal Security Ad- 
ministrator, when he was governor in 1933. 
McNutt’s law vested in the governor the power 
to appoint most employees of all state depart- 
ments. : 

In repealing this act, the Republican 
assembly put the departments under boards of 
three officials, with the governor in the minor- 
ity. 
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Kentucky 


Ask Rule Lowered 


wo of Kentucky’s largest gas utilities re- 

cently petitioned the state public service 
commission to ease its rule of September, 1940, 
requiring free extension of at least 100 feet of 
pipe line to a prospective customer living be- 
yond a main line. 

The Louisville Gas & Electric Company sug- 
gested that the rule be revised to allow 75 
feet of free extension, plus 125 additional feet 
of free extension to consumers installing gas 
furnaces. 

The Union Light, Heat & Power Company, 
Covington, suggested that the compulsory free 
extension be dropped from 100 to 75 feet. 

Commissioner Thomas B. McGregor took 
the pleas under advisement after a 2-hour 
hearing. 

Prior to September, 1940, the commission 
required free extension of 50 feet, but, as a 
matter of fact, most of the gas utilities al- 
lowed more liberal extensions. The Covington 
company, for example, allowed 75 feet, and 
the Louisville utility allowed 67 feet for range 
and water heater installations, with 133 addi- 
tional feet for gas furnace installations. 

L. G. Dahl, rate analyst, who presented the 
Louisville Company’s case, charged that the 
change to 100 free feet had been favored by 
the smaller gas companies, which ordinarily 
lay 2-inch pipe at a cost of from 30 to 55 cents 
a foot. Four-inch pipe is the minimum in his 
i Dahl said, and costs $1 a foot to in- 
stall. 

C. G. Ejichelberger, vice president of the 


Covington utility, said his installation costs 
$1.95 a foot, due to a peculiar clay subsoil in 
his territory which requires the use of cast- 
iron pipe, instead of cheaper steel pipe. 

In the Louisville area, Dahl said, the ratio 
of central gas heating to the total number of 
new consumers added by line extensions is one 
out of five. More and more cottage-type 
homes, he said, are being equipped with small 
gas furnaces fitted into the floor, instead of 
larger furnaces in the basement. 


Power Line Authorized 


UTHORIZATION last month of a new $1,000,- 
A 000 power line between Hazard and Pine- 
ville put under way the forging of another link 
in a vast chain of power systems in more 
than a dozen states to help supply electricity 
for defense purposes, particularly in the 
drought-threatened TVA area. 

The new line, which the state public service 
commission authorized the Kentucky and West 
Virginia Power Company to construct, will tie 
in power facilities of that utility with TVA 
lines which are now being erected between the 
Kentucky Utilities Company plant near Pine- 
ville and Norris dam power plant at Norris, 
Tennessee. 

The power line will run directly across 
Perry, Leslie, Clay, Knox, and Bell counties. 

Meanwhile, TVA engineers have arrived in 
Pineville to start construction of the Pineville- 
Norris line, which also will cost about $1,000,- 
000 and which will extend some fifty-five to 
sixty miles. 


Michigan 


Rate Cut Approved 


ye state public service commission re- 
cently approved the request of the De- 
troit Edison Company for permission to cut 
its rates $700,000 a year, and will hear any 
petition Detroit officials want to file for a 
further rate cut, John J. O'Hara, commission 
chairman, said. 

F. M. Hally, Detroit public lighting com- 
mission secretary, filed a report with Mayor 
Jeftries last month indicating that the $700,000 
cut was small compared with the company’s 
$7,000,000 increase in profits in 1940, and still 
left Detroit residential electric rates well above 
rates in such cities as Cleveland and Wyan- 
dotte. After reading the report Mayor Jef- 
fries commented that the $700, 000 cut “should 
have been three times as large.” 

O’Hara said he cidetia’ Detroit officials 

“want to accept this cut as a beginning, even 
though they may not be convinced it is large 
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enough. This commission for several months 
has been examining the gas and telephone rates 
charged in the Detroit area by the Michigan 
Consolidated Gas Company and the Michigan 
Bell Telephone Company. We have made no 
special survey of the Detroit Edison rates. If 
the city has facts purporting to show the com- 
pany’s rates are too high, we would be more 
than glad to go over the data with them. 
“Tf the city is prepared to ask for a further 
reduction in rates, it can file a petition asking 
us to go into the matter and we will do so.” 


Gas Rate Hearing Delayed 


HE state public service commission again 

delayed recently, until August 15th, the 
effective date for higher rates for customers 
of the Michigan Consolidated Gas Company. 
The commission also delayed until July 29th 
the hearing of Detroit’s objections to their 
months-old order granting the increase in gas- 
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heating rates. The issue became so hot that 
the commission suspended the order affecting 
house-heating plants. 

The hearing, scheduled for June 26th, was 
postponed because the Federal Power Commis- 
sion on July 15th is scheduled to hear a petition 
by Detroit attorneys that the wholesale rate 


charged by the pipe-line company that de- 
livers Texas natural gas at the Detroit city 
limits be reduced. 

“If the Federal commission reduces the 
wholesale rates, that will change the whole 
domestic rate picture,” John J. O’Hara, pub- 
lic service commission chairman, said. 


New Jersey 


Tax Distribution Upheld 


wo 1940 laws validating a revised formula 

for distribution of $13,000,000 annually in 
gross receipts and franchise taxes paid for 
1938 and 1939 by public utility companies were 
upheld on June 26th by the New Jersey Court 
of Errors and Appeals. 

About $7,867,810 in taxes collected for the 
two years remained to be distributed to mu- 
nicipalities. 

The decision by the state’s highest law court 
reversed a ruling by the state supreme court 
which favored Newark, Jersey City, and 
Hoboken. The three large municipalities stood 
to lose money under the revised formula. The 
statutes were defended by 118 smaller com- 
munities which gained under the new distribu- 


New 


Tax Cut for Utility Users 


_ reductions amounting to $3,300,000 for 
users of telephone, gas, and electric serv- 
ice were approved by the New York city coun- 
cil and the board of estimate on June 24th as 
both bodies adopted an emergency relief tax 
program for next year designed to raise a total 
of $71,575,000. 

The Democratic-controlled council voted 
the tax cut in the face of opposition by Mayor 
LaGuardia and Comptroller Joseph D. Mc- 
Goldrick, who maintained that the tax pro- 
gram should be reénacted without change. Be- 
cause of the mayor’s opposition, Councilman 
Joseph E. Kinsley, chairman of the council 
finance committee, reported that the council 
would be unable to reduce the city sales tax 
from 2 to 1 per cent. The Citizens Budget 
Commission, the Merchants Association, and a 
number of other organizations had asked for 
the sales tax cut in view of the present surplus 
in relief tax funds. 

The $3,300,000 reduction voted by the coun- 
cil will benefit householders who have been 
paying a city relief tax of 3 per cent on their 
bills for telephone, gas, and electric service. 
The new rate is 2 per cent and the expected 
revenue from this source during the next fiscal 
year is $6,700,000, against more than $10,000,- 


tion method established by State Tax Com- 
missioner H. J. Thayer Martin. 


Commission President Elected 


| pea J. Reardon of Jersey City was 
elected president of the 3-member state 
public utilities commission at an organization 
meeting in Newark on June 26th, succeeding 
Harry Bacharach of Atlantic City, who was re- 
cently replaced by Joseph E. Conlon of South 
Orange. 

The election of Mr. Reardon swung control 
of the board to the Democrats for the first 
time since 1934. Mr. Reardon was assistant 
corporation counsel of Jersey City before he 
was appointed to the state board of commis- 
sioners in 1934. 


York 


000 raised in the fiscal year which just ex- 
pired. 

Comptroller McGoldrick’s figures showed 
that relief taxes on electricity in the current fis- 
cal year raised $4,980,156, taxes on gas con- 
sumption produced $918,281, users of steam 
paid $243,171, telephone users paid $3,151,009, 
and taxes on telegraph and cable service 
amounted to $76,683. Relief taxes on other 
utility services brought the total above 
$10,000,000. 


To Get REA Loan 


HE New York State Electric & Gas Corpo- 

ration, subsidiary of Associated Gas & 
Electric Company, was recently authorized by 
the state public service commission to sell the 
Rural Electrification Administration a 20-year 
serial note for $500,000 to finance construction 
of 4534 miles of additional lines to serve farm 
customers. 

The note would be secured by $600,000 of 
the company’s 3% per cent first mortgage bonds, 
due 1964, is to be paid in 39 equal semiannual 
instalments, and interest on the unpaid bal- 
ances will be at the rate of 2.46 per cent a year. 

This is the sixth REA loan the commission 
has authorized the New York State Electric 
to make for rural extensions, the five previous 
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THE MARCH OF EVENTS 


borrowings totaling $1,745,000. The company 
spent $6,637,437 up to the end of last year for 
4532 rural miles completed and 145 miles un- 
der construction. For these expenditures, $5,- 
041,420 of securities have been issued. 


Credit Terms Tightened 


HE Consolidated Edison Company is co- 
T eerie with the government to restrict 
instalment sales during the emergency by 
stiffening terms for financing purchases of 
electric and gas appliances. 

The company was said to be shortening the 
maximum period for time payments on gas 
and electric ranges and refrigerators to two 
years from three and on sales of kitchen and 
jaundry equipment to twelve months from 
twenty-four. Larger initial down payments 
would also be required when the revised terms 
became effective on June 20th. 

| ee Jeffee, vice president of the utility, 
stated that it “is better for retailers and manu- 
facturers to take the initiative in adjusting 
themselves to the basic changes in merchan- 
dising methods which are likely to take place 
as a result of present conditions.” 


Transit Parleys Start 


EGOTIATIONS between the Transport 
Workers Union and the New York city 

board of transportation over hours, wages, 
and working conditions on the city’s unified 
transit lines began on June 30th in an atmos- 
phere described by both sides as “amicable.” 

The meeting was described by the partici- 
pants as being in full accord with the spirit of 
the agreement reached on June 28th between 
Mayor LaGuardia and Philip Murray, presi- 
dent of the CIO, resulting in abandonment of 
the union’s plan to put into effect on July Ist 
a strike on the unified transit lines. Spokesmen 
for the union said, after the conference with 
the board of transportation, that the union 
membership would be asked, probably at sec- 
tion meetings, to rescind the strike vote taken 
last month at four divisional meetings. 

Although the danger of a strike had been 
dispelled, the board of transportation did not 
immediately announce abandonment of all 
plans for handling a walkout. 

The city, it was reported, has conceded the 
right of employees to be represented by a union 
of their own choosing. 


Ohio 


Court Upholds “Gifts” 


5 bes Cleveland utilities department must 
continue to furnish water free of charge 
to public and parochial schools, hospitals, li- 
braries, charitable institutions, and cemeteries, 
the state supreme court ruled last month. 
The court upheld the constitutionality of a 
city council ordinance enacted last year to pro- 
vide specifically that the educational and chari- 
table institutions were entitled to free water. 
The recently decided suit was instituted by 
Mayor Edward Blythin when he was chief 


assistant law director. He contended that, be- 
cause of the expense of drawing water from 
the lake, purifying, and distributing it, filtered 
water at the tap was actually property and 
should be paid for at a reasonable rate by 
everybody. 

Had the court’s decision gone against the 
institutions involved, including 288 public and 
parochial schools and 13 nonprofit hospitals, 
their aggregate water bill for a year would 
total around $190,000, with the possibility that 
they might have to pay back bills for water 
already received. 


Pennsylvania 
Rate Cut Ordered 


HE state public utility commission on June 
17th ordered the Philadelphia Electric 
Company to reduce its rates to consumers by 
$4,000,000 annually, effective September Ist, by 
which time a new schedule of tariffs is to be 


filed. Meanwhile, the actual reductions for 
various classes of consumers would not be 
known, it was said. 

The commission pointed out that although 
it had terminated the rate case in accepting the 
company’s offer to reduce its rates, it will con- 
tinue its study of the company’s financial set- 
up and would study the reasonableness of the 
new rates. The commission has the right to 


119 


institute new formal rate proceedings against 
the company at any time it may consider such 
action necessary, the commission’s statement 
added. The order terminated a rate study 
which the commission instituted on its own 
initiative last November when it and the com- 
pany had failed to reach an agreement. 

Pending study of the commission’s order, 
officials of the company said no detailed break- 
down of the savings which will accrue to indi- 
vidual consumers could be made public. Hor- 
ace P. Liversidge, president of the Philadelphia 
Electric Company, said the reductions would 
scale down the cost of electricity in the Phila- 
delphia area to one of the lowest schedules in 
the country. 
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Rate Increase Delayed 


HE state public utility commission has sus- 
pended for six months from July 2nd the 
effective date of a supplemental tariff filed by 
the Manufacturers Light & Heat Company, 


Pittsburgh, it was announced recently. The sus- 
pended tariff would have increased natural gas 
rates to domestic, commercial, hospital, and 
church customers. The utility serves Allegheny, 
Beaver, Lawrence, Butler, Greene, Mercer, and 
Washington counties. 


Tennessee 


Sign TVA Pact 


| gee years of negotiation between the city 
of Lebanon and the Tennessee Valley Au- 
thority resulted last month in the decision of 
the Lebanon mayor and board of aldermen to 
sign a 20-year contract for the purchase of 
electricity. 

Action by the board was not taken until 
every possibility of securing a more favorable 
or shorter-term contract had been exhausted, 
and no alternative seemed practicable. The 
new contract will not become effective until 
January 1, 1942. Since August 15, 1939, the 
city had purchased power from TVA under 
the terms of a contract with the Tennessee 
Electric Power Company. 

Under terms of the TVA contract the city 
of Lebanon will continue to own and operate 
the power distribution system, Commissioner 

S. McClain said. The light plant will be 
operated as a separate unit, the city being per- 
mitted to earn about $20,000 annually for the 
general fund on the light plant, less the cost of 
lights and power for streets, pumping, and 
other civic uses. 

The resultant reduction in revenue for the 
city will probably amount to $35,000, necessi- 
tating a possible tax rate increase. 


Industrial consumers will be the biggest 
savers under the TVA system, saving as much 
as 20 per cent, it was said. 


Seek Tax Payment 


Bp tengo officials charged last month 
that the state had refused to comply with 
the spirit of a congressional act in passing 
along to municipalities TVA tax replacement 
payments made by the Federal agency. 

Congress authorized the TVA to make tax 
replacements to the states, counties, and cities 
which lost taxable property through the public 
power operation. Mayor Ed Bass said the 
TVA payment was made to the state which 
had refused to pass the money to the cities 
for lack of authority under existing legislation. 

City Treasurer Alvin Shipp said Chatta- 
nooga was due $18,389 for the 1940 tax year. 
Nashville was reported as due $5,684, Knox- 
ville $4,245, and Memphis, $5,269. 

Mayor Bass said he would appeal to Gov- 
ernor Cooper and, failing there, would take 
legal action. 

Finance and Taxation Commissioner George 
McCanless said the state could not disburse 
part of the TVA funds to municipalities “until 
statutory provisions are made.” 


Wisconsin 


Commission Hears Protests 


EPRESENTATIVES of organized labor ap- 
R peared before the state public service 
commission last month to oppose the introduc- 
tion of natural gas into Wisconsin. Resolu- 
tions adopted at conventions of the State 
Federated Trades Council (AFL) and the 
State Industrial Council (CIO) were intro- 
duced as evidence. Both were against the pip- 
ing of natural gas into Wisconsin. 

An objection of representatives of the Inde- 
pendent Natural Gas Company to introduction 
of the AFL resolution was overruled by 
Chairman Reuben Peterson, who commented 
that the commission would “receive the exhibit 
as action of the council but not the 200,000 
individual members.” 

Petitions objecting to introduction of natu- 
ral gas were rejected as evidence by the com- 
mission, which held they could be filed only as 

“correspondence.” 
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Harold Stevens, Cincinnati, engineer and 
fuel technologist of Appalachian Coals, Inc., 
declared customers in other states have been 
caused inconveniences and suffering by fre- 
quent interruptions in gas service from distant 
supply sources. 

Rebuttal by pipe-line companies to economic 
testimony presented by natural gas ob- 
jectors was expected to open early this month 
in the public service commission’s hearing on 
three applications for Wisconsin permits. 

Three “expert witnesses” for objecting rail- 
road and coal interests were cross-examined 
on June 30th. 

Graham E. Getty, Washington, statistician 
for the bureau of railway economics, Associ- 
ation of American Railways, declined to ad- 
mit, under questioning, that Wisconsin indus- 
tries might increase their output and freight 
shipments sufficiently to offset the loss in coal 
pone if they had the advantage of cheaper 

uel. 
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The Latest 
Utility Rulings 


Gas Rates for Low-rent Housing and Slum 


Clearance Projects 


CONTRACT for gas service to two 
low-rent housing and slum clear- 
ance projects constructed in Jackson, 
Tennessee, under authority of the State 
Housing Authorities Law, with financial 
assistance of the United States Housing 
Authority, was approved by the Tennes- 
see commission on petition by the Jack- 
son Housing Authority. The commission 
decided that the facts, conditions, and cir- 
cumstances adduced in support of the 
petition not only justified approval of the 
contract, but also warranted the special 
classification for rate purposes of low- 
rent housing and slum clearance projects 
accepting utility service under the same 
or similar circumstances. 

The contract provided for service to 
the authority through a single master 
meter installed in each project. The au- 
thority would construct and operate its 
own distribution system. Tenants would 
receive a reasonable amount of gas for 
cooking, space heating, water heating, 
and incidental uses and would pay for 
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such service as a part of their rent. The 
utility would deal only with the authority, 
which would be responsible for payment 
for all gas consumed by each project. 

Tenants of the project would be drawn 
from substandard housing areas where 
poverty has made the enjoyment of “de- 
cent and modern living conditions vir- 
tually impossible.” A schedule incor- 
porating the large industrial rate of the 
utility was determined to be proper for 
application to such projects. 

The contract further provided that the 
authority might install individual meters 
in each tenant’s premises to record con- 
sumption of service. This was for the 
sole purpose of checking wasteful and 
extravagant usage of gas by the tenants. 
The commission, after considering the 
“checkmetering” plan and the end in 
view, was of the opinion that no violation 
of the rule of the utility prohibiting re- 
sale of service was involved. Re Jack- 
son Housing Authority and West Ten- 
nessee Gas Co, (Docket No. 2494). 


e 


Street-lighting Contract Not Terminated 
By Negotiations 


I New York state the commission as- 
sumes jurisdiction over street-light- 
ing rates where there is no existing con- 
tract, but it cannot under the law assume 
jurisdiction if there is an existing con- 
tract for the rendering of municipal serv- 
ice, 

The New York commission dis- 
missed a complaint by a village against 
street-lighting rates pursuant to this 
method of regulation where notice of 
termination of the contract had not been 
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given, although there were negotiations 
for a new contract. 

The street-lighting contract ran from 
November 15, 1935, through November 
14, 1940, and thereafter from year to 
year unless and until terminated by one 
year’s prior notice. Admittedly there had 
been no written notice of termination, but 
the village took the position that the com- 
pany and the village, in negotiations for 
a new contract, had mutually agreed to 
terminate the old contract. 
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The mayor of the village testified that 
the local manager of the company had 
stated that the contract would expire on 
November 15, 1940. The local manager 
denied this, but the commission said that 
in any event the local manager was not 
an officer of the company and there was 
no showing that he was such a repre- 
sentative as could be assumed to have au- 
thority to act for the company in declar- 
ing the contract terminated. 

Discussion of a new agreement by 
parties to a contract, said the commission, 
does not terminate the existing contract 
unless by statements or acts there appears 


e 


to be a mutual agreement to cancel. Com- 
missioner Brewster, speaking for the 
commission, said further: 


It is the contention of the village that dur- 
ing the discussion as to a new contract the 
company did not inform the village that it 
considered the old contract still in effect or 
the necessity to serve written notice. This, 
however, would not constitute a mutual 
agreeement or understanding that the con- 
tract was to terminate at the end of the 5- 
year period or a waiver of the written notice 
provided for in the contract. 


Board of Trustees of Baldwinsville v, 
Central New York Power Corp. (Case 
No. 10411). 


British Court OK’s Private Utility 


JUDGMENT given recently in the 
A British High Court has been re- 
ceived with satisfaction and relief by 
everyone concerned with electric supply 
and by those who believe in private en- 
terprise. The action was one brought 
by the South Wales Electric Supply 


Company against the Electricity Com- 
missioners. The Electricity Commis- 
sioners are a body established by the 
Electricity Supply Act of 1919. They 
are the authority from which the statu- 
tory companies engaged in electricity 
supply have to obtain orders from time 
to time to enable them to increase their 
share and loan capital as the extension 
of their business demands. 

About a year ago the South Wales 
Electric Power Company applied to the 
commissioners in the ordinary course 
for authority to raise additional share 
capital not to exceed £1,000,000 and to 
increase its borrowing powers by a 
similar amount. The commissioners were 
quite satisfied as to the purposes for 
which the additional capital was required. 
But they sought to make their consent 
conditional upon the company giving an 
undertaking not to make any issue of 
share capital except on terms approved 
by the commissioners. The company re- 
fused to give this undertaking and pro- 
ceeded to test the right of the commis- 
sioners to ask it by asking the court to 


make an order prohibiting them, the 
commissioners, from exacting any such 
condition. 

On May Zist, a Divisional Court of 
the King’s Bench, the Lord Chief Jus- 
tice (Viscount Caldecote), Mr. Justice 
Humphreys, and Mr. Justice Singleton, 
found for the company unanimously and 
with emphasis. All three judges saw fit 
to state the reasons for the court’s de- 
cision in no uncertain terms. “If Parlia- 
ment,” said the Lord Chief Justice, “had 
ever intended to give the Electricity 
Commissioners the virtual control of the 
finance of these companies (i.e., the 
statutory companies engaged in elec- 
tricity supply) it would have been done 
in explicit terms which would have left 
the parties in no doubt as to the powers 
of the commissioners.” The purpose for 
which the commissioners were really 
established was the supervision of the 
technical operations of the supply of 
electricity. 

Mr. Justice Humphreys was of the 
same opinion, The commissioners were 
acting without any authorization at all 
in demanding an undertaking from the 
company as the price of their consent; 
they were bound to act within the limits 
of the Act of 1919 and could not go out- 
side the powers given to them. In this 
particular case, it seemed to him, they 
were seeking to do so. Mr. Justice Sin- 
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gleton pointed out that the commission- 
ers were seeking to take what would be 
complete power to settle terms and con- 
ditions of new issues of capital. That 
was something within the scope of the 
directors and within the scope of the di- 
rectors alone. 

The court’s decision settles a contro- 
versy that has been going on in the Brit- 
ish electrical supply industry for some 
time. If the pretensions of the Electricity 
Commissioners to exercise these powers 
had been upheld by the courts they would 
have been put in effective control of all 
issues of capital on the private side of 
electricity supply in Great Britain. In 
practice, that may seem a somewhat 
academic matter when, as everybody 
knows, the Treasury under its emergen- 
cy powers has control of all new issues 
of capital. But this is to ignore the fun- 
damental point of principle involved. 
Over a number of years Parliament has 
seen fit for the common weal to modify 
and circumscribe the liberties of private 
enterprise. This is a prerogative of the 


democratic way of life. No possible ob- 
jection can be taken to it. 

Not so, however, the process whereby 
the powers conferred by Parliament may 
be extended in execution by those who 
exercise them beyond the extended 
scope. 

It may or may not be desirable 
that the Electricity Commissioners 
should have power to settle the terms 
and conditions of new issues of capital ; 
though it is probable that a majority of 
the members of Parliament would con- 
sider it most undesirable. But in any 
case, that is something for Parliament 
and Parliament alone to decide. With 
this aspect the court was naturally not 
concerned, and the learned judges ex- 
pressed no opinion about it. But what 
they were clear about was that in seek- 
ing to impose an undertaking of this 
sort the Electricity Commissioners were 
doing something which they were not 
entitled by law to do. Report of Philip F. 
Dyer, Correspondent, London, England, 
July, 1941. 


e 


Distributing Company Must Prove Costs of Affiliate 
Supplying Gas 


| er of the Home Gas Company to 
adduce evidence as to the value of 
property used in connection with services 
rendered to it by affiliates, the operating 
cost to such affiliates, and the rate neces- 
sary to provide a reasonable return to 
them, was held by the Federal Power 
Commission to be a sufficient reason for 
disapproving an increased distribution 
rate based on higher prices paid for 
wholesale supply. The commission held 
that the company had not met the burden 
of proof imposed upon it by the Natural 
Gas Act. 

Prior to the winter of 1939 the gas 
company had been able to obtain gas from 
fields in and around New York state at a 
cost of approximately 20 cents per thou- 
sand cubic feet, but the winter of 1939 
demonstrated that the gas supply of these 
fields was near depletion. Consequently 
the company entered into arrangements 
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with the affiliated United Fuel Gas Com- 
pany for the purchase of gas in West 
Virginia and with other affiliates for 
transportation of the gas. The purchase 
price was fixed at 30 cents per thousand 
cubic feet and the transportation cost at 
10.65 cents, plus an allowance for line 
loss. The company claimed that an in- 
crease in rates was necessary and appro- 
priate, and proposed new and increased 
rate schedules were filed with the com- 
mission. The company, in support of its 
contracts with the affiliates, adverted to 
the facts that the contracts and schedules 
had been filed with the commission, that 
the rate charged for gas sold by United 
was the same as that charged another 
affiliate, and that the rate charged for 
transportation was the average cost of gas 
transported by certain of the system’s 
affiliates known as the “Pittsburgh 
group.” 
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The principle of the decision in West- 
ern Distributing Co. v. Public Service 
Commission, 285 US 119, PUR 1932B, 
236, was said to be conclusive. In that 
case it was held that a subsidiary dis- 
tributing gas utility, before being 
allowed an increase in rates, might prop- 
erly be required to offer satisfactory evi- 
dence with respect to all costs which enter 
into ascertainment of a reasonable rate, 
including the reasonableness of rates 
paid to an affiliated wholesale supply 
company under a contract which was en- 


& 


tered into in the absence of an arm’s- 
length bargain between the two corporate 
entities involved. A contention that rates 
of affiliates were justified because they 
were on file with the commission was 
summarily dismissed. It was said that the 
acceptance of a schedule for filing does 
not mean that the commission approves it 
and does not, for the purposes of this 
kind of proceeding, establish its justness, 
reasonableness, or propriety. Re Home 
Gas Co. (Docket Nos. G-183, G-190, 
G-192, Opinion No. 62). 


Municipal Plant Must Contract for Service 
Under Schedule Rates 


HE Wisconsin commission last Sep- 
tember directed an electric company 
to furnish electric service to the village of 
Whitehall as a public electric utility at 
the rates prescribed in the company’s 
filed schedule. The company advised the 
village that a 10-year contract with a 5- 
year cancellation privilege would be ten- 
dered, but the village refused to sign the 
contract. 
The company contended that the con- 
tract was an integral part of the rate 
schedule under which service was or- 


dered. The village asked for interpreta- 
tion of the commission’s order to deter- 
mine whether it was necessary to sign the 
contract. This schedule had resulted 
from an order in which it was decided 
that the term of a contract for resale 
service was a vital and essential part of 
the rate. The commission held that the 
village was entitled to the rate set out in 
the schedule only if the village entered 
into a contract as provided by that sched- 
ule. Re Northern States Power Co. (2- 
U-1633). 


e 


Exchange of Securities by Registered 
Holding Company Disapproved 


AN application by the Standard Power 
and Light Corporation for ap- 
proval of an exchange by it of notes and 
debentures of Standard Gas and Elec- 
tric Company for shares of common 
stock of San Diego Gas & Electric Com- 
pany was disapproved by the Securities 


and Exchange Commission. Standard 
Gas is a subsidiary of Standard Power, 
and as a step in the consummation of a 
program under § 11 (e) of the Holding 
Company Act it had been authorized to 
make such exchanges of notes or deben- 
tures for stock in its subsidiary. 
Proceedings have been _ instituted 
against Standard Power under § 11 (b) 


(2) of the Holding Company Act, in 
which proceedings there is being consid- 
ered the question whether it is necessary 
to discontinue the existence of the com- 
pany, and, if so, what steps are necessary 
to bring that about. The record, said the 
commission, indicated that Standard 
Power and its large common stockhold- 
ers acknowledged the desirability of 
winding up the affairs of the corporation. 
The commission continued : 


Under these circumstances, we are asked 
to approve an exchange of Standard Gas 
notes and debentures owned by Standard 
Power, for shares of common stock of San 
Diego Gas & Electric Company. The appli- 
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cation was filed under §§ 9 (a) (1) and 10 
of the act which provide, among other 
things, that the commission shall not ap- 
prove an acquisition of securities by a regis- 
tered holding company which is detrimental 
to the carrying out of the provisions of § 
11 (§10 (c) (1)); and that such an acquisi- 
tion shall not be approved unless the com- 
mission finds that it will serve the public in- 
terest by tending towards the economical and 
efficient development of an integrated pub- 
lic utility system (§ 10 (c) (2)). We 
plainly cannot avoid a rejection of the appli- 
cation under § 10 (c) of the act. The carry- 
ing out of the provisions of § 11 requires 


e 


completion of the process already instituted 
of a disposal by the Standard Power-Stand- 
ard Gas system of its interest in San Diego 
Gas & Electric Company. The application 
before us, which, if approved, would permit 
the retention in the system of 8,700 shares 
of common stock of San Diego, would be 
detrimental to this objective. Moreover, we 
do not perceive any basis for finding that 
the acquisition would tend towards the de- 
velopment of an integrated public utility 
system. 


Re Standard Power & Light Corp. (File 
No. 70-208, Release No. 2827). 


Lawful Rates after Expiration of Rates 
Fixed by Franchise 


HE supreme court of Michigan held 
that a gas company, after the ex- 
piration of a rate schedule fixed in a fran- 
chise, had the power to promulgate a new 
schedule of rates subject to the common 
law rule that the charge must be rea- 
sonable. The court ruled that the com- 
mission, rather than the court, had juris- 
diction over complaints against such 
rates. 
A claim by a municipality for an ac- 
counting by the gas company for moneys 
received in excess of the franchise rates 


was dismissed because the franchise had 
not been violated. The claim for an ac- 
counting had been predicated upon the 
premise that the circuit court having 
jurisdiction to enjoin illegal violation of 
the franchise had jurisdiction to grant 
the relief for an accounting. The city 
took the position that it still had the right 
to an accountng although it had waived 
relief by injunction because of subse- 
quent action by the commission in fixing 
rates. City of Dearborn v. Michigan Con- 
solidated Gas Co. 297 NW 534. 
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Other Important Rulings 


HE Securities and Exchange Com- 

mission held that Morgan Stanley 
& Co., Inc., was not entitled to an ex- 
ception from the rule barring payment 
of fees to affiliated underwriters in the 
underwriting of a proposed issue and 
sale of $120,000,000 principal amount 
of debentures of Columbia Gas & Elec- 
tric Corporation where the record 
showed that the issuing company had 
made no effort to obtain competitive bids 
and where it appeared that several under- 
writers had indicated willingness and 
ability to head the proposed issue. Re 
Morgan Stanley & Co. Inc. (File No. 
65-9, Release No. 2748). 


Companies proposing to sell natural 


gas to local gas utilities for resale to the 
public and to furnish, under individual 
contracts with industrial consumers, in- 
terruptible supplies of gas in areas not 
served by existing gas utilities, were held 
by the Wisconsin commission to be 
natural gas companies within the pur- 
view of the Federal Natural Gas Act 
and, as such, to be charged with the ob- 
ligations of public utilities, although not 
proposing to engage in the distribution 
and retail sale of gas to the public. Re 
Wisconsin Natural Gas Co. (CA-1463, 
CA-1484). 


The supreme court of Illinois held that 
a gas company which receives gas at 
points where its local lateral transmission 
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lines intersect the parent company’s inter- 
state mains and which, after the pressure 
has been reduced, delivers the gas solely 
to local utilities which, in turn, serve the 
general public after the pressure has been 
further reduced, is engaged in intrastate 
commerce ; and, therefore, the state com- 
mission has exclusive jurisdiction to re- 
quire the company to serve a local utility 
at wholesale. Central Illinois Public 
Service Co. v. Illinois Natural Gas Co. 
32 NE(2d) 157. 


The Ohio commission held that it has 
jurisdiction over an appeal by a water 
company from an ordinance regulating 
water rates, notwithstanding that an 
ordinance granting a franchise to the 
water company also granted the munici- 
pality the right, after expiration of fran- 
chise rates, to refix the reasonable maxi- 
mum rates to be charged by the com- 
pany. Ashtabula Water Works Co. v. 
City of Ashtabula (No. 11,186). 


The Pennsylvania commission held 
that a motor carrier’s operations beyond 
the limits of his certificate violate the 
Public Utility Law although the trans- 
portation is in trucks owned and op- 
erated by another, when requests for 
service are made to the carrier, bills cov- 
ering the service are presented to the 
shippers by him, and payment is made 
directly to him. Zurcher v. Baracca 
(Complaint Docket No. 13341). 


The Illinois Supreme Court held that 
the commission’s jurisdiction over rail- 
road rates is confined to determining 
whether the rates will be unjust or dis- 
criminatory, that the initiation of a rate 
by a carrier is an attribute of manage- 
ment, and that the commission’s disap- 
proval of a freight rate based upon the 
rate-making principle that a joint haul 
must in all cases necessarily carry a 
higher rate than a single line haul be- 
tween the same points conflicts with the 
principle that management remains in 
the utility. Lowden v. Illinois Com- 


merce Commission, 33 NE(2d) 430. 


The Colorado commission denied au- 
thority for an extension of a private car- 
rier permit to include the larger concerns 
engaged in the manufacture, assembly, 
and sale of the commodities the operator 
was authorized to handle where this 
would in effect amount to authorization 
to serve customers without limit in the 
territory. The commission observed that 
common carrier service was adequate 
and the granting of the extension would 
tend to impair the efficient service of the 
common carriers. Re Westerkamp (Ap- 
plication No. 3772-PP-B, Decision No. 
17117). 


The St. Louis Court of Appeals, of 
Missouri, held that an electric company 
had no right to an injunction restraining 
the Rural Electrification Administra- 
tion from making a loan to a rural elec- 
tric codperative association because of its 
fear of legitimate competition. It held 
further that the codperative might sell 
current to a person, in a rural area, who 
was receiving central station service from 
another source. Missouri Power & Light 
Co. v. Lewis County Rural Electric Co- 
Operative Asso. 149 SW (2d) 881. 


The court of appeal of Louisiana, first 
circuit, held that an electric company was 
estopped from discontinuing service for 
nonpayment of charges by mere mailing 
of a printed cutoff notice, without addi- 
tional warning that service would be cut 
off unless bills were paid by a certain 
date, where it had been permitting a con- 
sumer to pay electric bills after the due 
date without protest. Milner v. Louisi- 
ana Public Utilities, Inc. 1 So(2d) 443. 


The supreme court of Florida held 
that a commission order granting a cer- 
tificate to a private contract carrier was 
invalid where there was adequate existing 
service. Central Truck Lines, Inc. et al. 
aia Commission et al. 1 SE(2d) 
470. 


Norte.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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NATURAL GAS PIPELINE CO. v. FEDERAL POWER COMMISSION 


UNITED STATES CIRCUIT COURT OF APPEALS, SEVENTH CIRCUIT 


Natural Gas Pipeline Company 


of America et al. 


Vv. 
Federal Power Commission et al. 


[No. 7454.] 
(— F(2d) —.) 


Gas, § 2 — Natural Gas Act — Constitutionality. 
1. The Federal Natural Gas Act, falling within the commerce clause of the 
Federal Constitution and the necessity for its enactment being legislatively 
declared, is constitutional, p. 262. 


Public utilities, § 79 — Power to declare status — Natural gas pipe-line company. 
2. No basis exists for a successful attack on the congressional determina- 
tion, based upon an extended administrative investigation, that the natural 
gas pipe-line business is affected with a public interest and that Federal 
regulation thereof is necessary and that such business or industry is pro- 
ducing and transporting natural gas to be sold to gas companies engaged in 
public utility businesses in cities and villages, p. 262. 


Gas, § 2 — Powers of Congress — Regulation. 
3. Congress, in its wisdom, may conclude that the natural gas industry, 
which controls the source of a commodity of great public importance and 
widespread consumption, may be regulated by Congress, p. 262. 


Public utilities, § 7 — Powers of court — Congressional determination as to status 
of business. 
4, Courts cannot, and should not, assume a greater wisdom than Congress, 
and find that a business which Congress has determined should be regulated 
should not be regulated; the court’s function, at most, would be limited 
to an inquiry as to the existence of facts which would support the legislative 
determination, p. 262. 


Rates, § 13 — Powers of Federal Commission — Form of rate reduction order 
— Fixing spectfic rates. 
5. The Federal Power Commission has authority to order a reduction in 
existing natural gas rates to reflect a decrease of a specified amount in 
operating revenues without determining the precise rates to be charged, 
p. 264. 


Appeal and review, § 28.1 — Federal Commission decision — Showing of prej- 
udice. 
6. A company, in order successfully to attack an order of the Federal 
Power Commission, must show that it is aggrieved by the part of the 
order assailed, p. 264. 
(17] 257 38 PUR(NS) 
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Statutes, § 19 — Construction — Implied powers of Commission. 
7. The Federal Natural Gas Act should be liberally construed and inter- 
preted so as to embrace within its scope the implied powers necessary to 
an exercise of the powers expressly granted to the Federal Power Com- 
mission, p. 266. 


Rates, § 13.2 — Powers of Federal Commission — Interim order. 
8. The Federal Power Commission, upon a proper showing, and when a 
hearing has reached a stage where the Commission may determine that a 
reduction of rates should be made, has power to make such order even 
though the hearing be not completed, p. 266. 


Rates, § 174 — Reasonableness — Return and rate base. 


9. A fair rate of return on a fairly established rate base supplies the cor- 
rect test of reasonableness of rates, p. 267. 


Rates, § 172 — Reasonableness — Value of service. 


10. The value of service to users is not a reasonable rule to test the reason- 
ableness of rates, nor is it a rule supported by judical decisions, p. 267. 


Return, § 25 — Reasonableness — Returns of like investments. 


11. A fair return is to be measured largely by the usual returns in like in- 
vestments in the same vicinity over the same period of time, p. 267. 


Evidence, § 3 — Judicial notice — Interest rate. 


12. The court took judicial notice of the fact that interest rates in most 
fields had declined in the last decade as much as 75 per cent, p. 267. 


Return, § 44 — Reasonableness — Speculative enterprise — Natural gas pipe line. 
13. A fair rate of return on a highly speculative investment (a natural 
gas pipe-line business) should not be affected by the extraordinary success 
which has marked its record for the latter part of its existence, but the 
ascertainment of a fair return should be approached as of the year 1932, 
when the enterprise was started, with the court looking forward rather than 
from the seat in the reviewing stand erected in 1940 and looking backward 
to 1931, p. 267. 


Return, § 101 — Natural gas pipe line. 
14. A finding of 64 per cent by the Federal Power Commission as a fair 
rate of return for a natural gas pipe-line company was held to be supported 
by substantial evidence, p. 267. 


Valuation, § 330 — Going value — Natural gas pipe line — Limited life — Period 
of regulation. 

15. An allowance for going value in the rate base of a pipe-line company 
was held necessary because of factors not present in the old and well- 
established field of public utility regulation, such as the company’s fixed 
and rather short life, the uncertainty of customers and business after en- 
gineering to construct long lines, and the beginning of regulation after one- 
third of the company’s life has expired, p. 269. 


Valuation, § 340 — Going value — Early losses — Speculative enterprise. 
16. Fairness necessitates the capitalization and inclusion of skill and hazards 
as legitimately as the cost of pipes, in determining the rate base of a natural 
gas pipe-line company which suffered losses in its first years and which 
required business acumen, engineering skill, and administrative efficiency 
of officers to overcome losses and develop a profit—all factors combining 
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to make for a going value, which, in the realities of the business world, is 
justly recognized as part of the value of the investment, p. 269. 


Depreciation, § 31 — Natural gas pipe-line amortization — Recently regulated 


business. 


17. The amortization period, for rate-making purposes, of a natural gas 
company brought under the Natural Gas Act after the beginning of the 
enterprise should begin not earlier than the date when Congress subjected 


the industry to regulation, p. 271. 


[April 14, 1941.] 


ETITION for review of interim order of Federal Power Com- 
mission reducing rates of natural gas pipe-line company; 


See 35 PUR(NS) 41. 


order vacated and set aside. 


Before Evans and Sparks, C. J., and 
Lindley, D. J. 


Evans, C. J.: Presented for re- 
view is an interim order of the Fed- 
eral Power Commission, directing the 
petitioners to reduce their rates on 
natural gas, so as to reflect an annual 
reduction in their operating revenues 
of not less than $3,750,000. 

Petitioners own natural gas re- 
serves in Texas. They produce the 


natural gas and transport it through 
their own pipe lines to the state of IIli- 
nois, where it is sold wholesale—90 
per cent to one customer. They pro- 
duce 75 per cent of the gas they sell 
and purchase the remaining 25 per 
cent from another producer. They 
were in business for nearly eight years 
before the Natural Gas Act (15 US 
CA § 717, et seq.') became effective, 
June 21, 1938. 


The interim order,? complained of, 





1“Section 1. (a) As disclosed in reports 
of the Federal Trade Commission . . it is 
hereby declared that the business of trans- 
porting and selling natural gas for ultimate 
distribution to the public is affected with a 
public interest, and that Federal regulation in 
matters relating to the transportation of nat- 
ural gas and the sale thereof in interstate and 
foreign commerce is necessary in the public in- 
terest. 

“(b) . . . this act shall apply to the 
transportation of natural gas . . ., to the 
sale . . . of natural gas for resale for 
ultimate public consumption for domestic, 
commercial, industrial, or any other use, and 
to natural gas companies engaged in such 
transportation or sale. ‘ 

“Section 4. (a) All rates and charges 

shall be just and reasonable, and any 
such rate or charge that is not just and rea- 
sonable is hereby declared to be unlawful. 

“Section 5. (a) Whenever the Commission, 
after a hearing had upon its own motion or 
upon complaint of any state Commis- 
sion, shall find that any rate, charge, 
or classification demanded, observed, charged, 
or collected by any natural gas company 

or that any rule, regulation, practice, 
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or contract affecting such rate, charge, or 
classification is unjust, unreasonable, unduly 
discriminatory, or preferential, the Commis- 
sion shall determine the just and reasonable 
rate, charge, classification or contract 
to be thereafter observed and in force, and 
shall fix the same by order: Provided, how- 
ever, That . the Commission may order 
a decrease where existing rates are unjust, 
unduly discriminatory, preferential, otherwise 
unlawful, or are not the lowest reasonable 
rates.” 

2 “The Commission 
“(3) The . Pipeline Company . . 
is engaged in the transportation of natural gas 
in interstate commerce by means of its 24- 
inch natural gas main transmission pipe line, 
approximating 900 miles in length, extending 
from : klahoma through 
Kansas, Nebraska, and Iowa, and into wie 
Illinois . near Joliet; is also engaged in 
the sale in interstate commerce of natural 
gas so transported to various purchasers for 
resale for ultimate public consumption for 
domestic, commercial, industrial uses ; 
and is a ‘natural gas company’ within the 

meaning of the Natural Gas Act; 
"2 approximating 90 per cent, of 
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was entered by the Commission, July 
23, 1940, 35 PUR(NS) 41, 55, ac- 
companied by a detailed memorandum 


showing the basis for the order. 
There were also specific findings. It 
was made upon a motion by respond- 





the natural gas transported and sold by . . 
Pipeline Company . . is sold to the 
Chicago District Pipeline Company, for re- 
sale for public consumption, delivery being 
made near Joliet, ; 
“(3) The Texoma . : 
is engaged in the production . 
ural gas in the Texas Panhandle field; 
in the transportation of natural gas mers 
by means of its 24-inch pipe line, 
75 miles in length from its 
compressor station in . Texas 
into Oklahoma to its sales meter and 
connection, near Gray’s Junction, with the sys- 
tem of the ee Company .. .; 
is also engaged in the sale of gas 
a for resale for ultimate public consump- 
tion for domestic, commercial, industrial, 
and is a ‘natural gas company’ within 
the act; 
" : approximating 90 per cent of 
the natural gas so produced by the 
Texoma Natural Gas Company is 
sold by it to the Pipeline Company 
at the aforesaid delivery point (in) 
: . Oklahoma 
“(5) The Illinois Commerce Commission is 
a ‘state Commission’ within the . . . act; 
“(6) The rates . charged, m 
by . . . Pipeline Company .. . for 
: the sales of natural gas . . . are 
subject to the jurisdiction of this Commission ; 
“(7) The defendants . . . are 
. . . Operated as a single enterprise : 
“(8) Until further order of this Commis- 
sion and for the purpose of disposing of the 
motion before us, a rate base composed of the 
companies’ estimates may be accepted, as fol- 
lows: 


“Reproduction cost new of phys- 
ical properties (exclusive ' 
gas reserves) as of June 1 
1939 ” $56, 302,250 
“Value of my Reserves as of 
June 1, 1939 13,334,775 
“Capital additions from June 1 
1939, to December 31, 1942 . 3,808,399 
“Working capital f 
$74,420,424 
“(9) The total capital ge ae of the 
companies through December 31, 1954, less 
salvage —— all capital expenditures to 
date), based upon the companies’ estimates, 
will be not more than $78,284,009, which is 
the amount on which provision for amortiza- 
tion should be calculated; 
“(10) The period over which the provision 


for amortization should be calculated is the 
entire life of the properties, estimated by the 
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companies to be twenty-three years, 1932-1954, 
inclusive ; 
amortization should be cal- 
culated on a sinking-fund basis, with interest 
at the rate of 64 per cent per year, 
compounded annually ; 

“(12) The required annual allowance for 
amortization is $1,557,852; 

“(13) The fair rate of return for the com- 
panies is not more than 6% per cent per 
annum ; 

“(14) The annual amount necessary for a 
fair return to the companies is not more than 
$4,837,328, which, with $1,557,852 for 
amortization . . amounts to a total of 
$6,395,180, for amortization and a fair return. 

(15) The companies’ annual net revenues 

. based upon the companies’ estimates, 
averaged for 1939 to 1942, inclusive, will be 
$9,511,454, which will be reduced to approxi- 
mately $9,362,032 as a result of the calculated 
increase in Federal taxes under the 1940 
Revenue Act; 

“(16) The companies’ annual net revenues 

exceed the amount reasonably neces- 
by $2,966,852 ; 
= 17) ‘A reduction in annual net revenues 
of $2,966,852, together with the consequent 
reduction in the applicable Federal Income 
Tax, would permit a ey ee in rates (gross 
operative revenues) of $3,750,000; 

“(18) The rates and charges made , 
by defendants are unjust, unreason- 
able, and excessive; 

“(19) The rates and charges of defendants 
: after reflecting the reductions herein- 
after ordered, will be just and reasonable: 

“Therefore, the Commission orders that: 

“(A) The rates and charges made . . 
by defendants . shall be reduced to 
reflect a reduction of not less than $3,750,000 
per annum in the operating revenues of . . . 
Pipeline Company . 

“(B) Defendants . shall file on or 
before August 15, 1940, new schedules of 
rates and charges which shall reflect 
the reduction in operating revenues ordered in 
paragraph (A) above, which new schedules 

, shall be effective as to all bills regu- 
larly — on or after September 1, 1940; 

he Commission reserves the right to 
reject tt or any part of such new schedules 
and in lieu thereof to prescribe the same by 
further order; 


“(E) The record herein shall remain open 
for such further proceedings as the Commis- 
sion may deem necessary or desirable; 

“(F) The motion by defendants . . . to 
dismiss the motion for immediate interim or- 
der reducing rates for want of jurisdiction 

is denied ; 
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ent, Illinois Commerce Commission, 
for an “immediate order.”” This mo- 
tion was followed by petitioners’ plea 
to the jurisdiction and an answer. 
The motion for the interim order was 
made before termination of a complete 
investigation, but after fifty-five days 
of hearing. The order was entered 
six months later. 


Briefly stated, the Commission or- 
dered the $3,750,000 reduction in rev- 
enues on the following fact assump- 
tions: 


Investment for rate base purposes $74,420,424 


(this was made up of reproduc- 
tion cost, value of gas reserves, 
capital additions, and working 
capital. ) 

A return of 64% was allowed .... 


64 


$4,837,328 


Annual amortization was added .._ 1,557,852 


(The amount allowed for amor- 
tization ‘covered a period of 23 
years, from 1932 to 1954.) 


Total deductions $6,395,180 


The adjusted average annual net 
income was 

The above determined required 
amount was 


$9,362,032 


6,395,180 
$2,966,852 

The lessening of petitioners’ income 
by this amount would result in an in- 
come tax saving. Hence the total re- 
duction ordered was increased from 
$2,966,852 to $3,750,000. 

A many sided attack on the order is 
made by the petitioners. 

First, they challenge the Commis- 
sion’s jurisdiction to enter this order 
because : 


(a) The only authority given by 
the act is to enter a final order. 


(b) There is only authority to en- 


ter orders determining rates (§ 5, 15 
USCA § 717d) whereas here the or- 
der directed reduction of income and 
left the company to determine the 
rates, which burden is doubled be- 
cause they have contracts with vary- 
ing rates, and they are not instructed 
how to apportion the reduction. 

(c) The constitutionality of the 
act is attacked because the companies’ 
business is a private business and this 
act, contrary to the Fifth Amendment, 
makes it subject to regulation as a 
public utility, and they have not. even 
an opportunity to withdraw from 
business. 

(d) The companies are not the 
kind of companies meant to be cov- 
ered by the act. 

(e) There has been a denial of due 
process because there has been no full 
hearing. 

(f£) Since the companies’ existing 
rates are presumably reasonable, the 
Commission has the burden of show- 
ing the contrary, and it has not sus- 
tained its burden. It has merely pro- 
vided for a return, barely nonconfisca- 
tory, rather than reasonable, and ig- 
nored the fact that the profits arose 
from the operator’s engineering skill 
and the fact that the profits accruing 
are but a reasonable reward for the 
risk involved. 

(g) The Illinois Commerce Com- 
mission has no legislative authority to 
move for such an order, and the Fed- 
eral Power Commission in moving for 
such order is acting as prosecutor and 
court. 

Second, they challenge the interim 





“(G) The motion by defendants ; 
to dismiss the motion for immediate interim 
order . for want of sufficient evidence 
of record be and the same is denied; 
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“(H) This order shall not be construed as: 
an acquiescence by this Commission in any 
estimates or determinations of original cost, or 
any valuation of property, claimed or asserted 
by said defendant. . . .” 
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order of the Commission on its ac- 
counting theories: 

(a) The “base” taken by the Com- 
mission is wrong because it excluded 
the item of going concern value of $8,- 
500,000 ; it permitted only $3,808,399, 
instead of $6,046,286, for future cap- 
ital expenditures, and it refused to ex- 
clude from the base $2,866,758, for 
“viewed” depreciation. So, the base 
taken by the Commission ($74,420,- 
424) was $7,771,129 less than the 
base contended for by the companies, 
—i. e., $82,291,553. 

({b) The 6} per cent return used 
by the Commission was unreasonably 
insufficient, and unsupported by the 
evidence. Not less than an 8 per cent 
return should have been allowed. 

(c) The period taken for amortiza- 
tion was wrong, namely, it should 
have started from the effective date 
of the act, and not from the beginning 
of the companies’ business. 

(d) The base used for amortiza- 
tion, i. e., $78,284,009, was too low; 
it should have been $84,341,218. 

(e) The amortization reserve 
should have been figured on a straight- 
line basis with the interest at the rate 
of 2 per cent semi-annually, instead 
of on the sinking-fund basis with in- 
terest at 64 per cent compounded an- 
nually. The annual amortization al- 
lowance should have been $5,100,732, 
instead of $1,557,852. 


[1-4] I. Constitutionality of act 


as applied to petitioners. The argu- 
ment supporting this view runs like 
this: (a) Petitioners are not in fact, 
or law,® a public utility, and the legis- 
lative declaration that they are, is un- 
constitutional* and ineffective to make 
them such. They do not sell to the 
public. 98 per cent of their product 
is sold to wholesale customers. The 
price they charged has small effect on 
the consumer’s cost because the serv- 
ice company’s fixed charges are the 
dominant factor in ultimate cost to 
the public. Their gas is but an ele- 
ment in the product the public pur- 
chases, which also contains artificial 
gas. The fact that gas is widely used 
by the public is not important, for, 
they argue, so are meat, groceries, and 
many other unregulated commodities.’ 
(b) The act changes an existing, 
wholly private industry into a public 
utility, burdened with many iron- 
bound mandates—all this without giv- 
ing petitioners a right to withdraw 
from the harshness of such supervi- 
sion, and is therefore a violation of 
the Fifth Amendment.*# They cite 
the fact that the act delegates to 
the Power Commission the power to 
choose their customers for them (§ 7, 
15 USCA § 717f) and prohibits their 
dropping a customer,—unsatisfactory 
though he may be. 

We conclude, without much doubt, 
that the Natural Gas Act is constitu- 
tional. It falls within the commerce 





8 Union Falls Power Co. v. — Falls 
(1936) 221 Wis 457, 265 NW 7. 

4Michigan Pub. Utilities Si Vv. 
Duke, 266 US 570, 69 L ed 445, PUR1925C 
231, 45 S Ct 191, 36 ALR 1105; United States 
vy. Ohio Oil Co. (1914) 234 US 548, 58 L 
ed 1459, 34 S Ct 956; Producers Transp. 
Co. v. California R. Commission, 251 US 
= 64 L ed 239, PUR1920C 574, 40 S Ct 


5 Tyson & Brother v. Banton (1927) 273 


US 418, 71 L ed 718, 47 S Ct 426, 58 ALR 
1236; New State Ice Co. v. Liebmann, 285 
US 262, 76 L ed 747, PUR1932B 433, 52 S 
Ct 371; Williams v. Standard Oil Co. 278 
US 235, 73 L ed 287, PUR1929A 450, 49 S Ct 
115, 60 ALR 596; Wolff (Charles) Packing 
Co. v. Court of Industrial Relations, 262 US 
522, 67 L ed 1103, PUR1923D 746, 43 S Ct 
630, 27 ALR 1280. 

54 Wolff (Charles) Packing Co. v. Court of 
Industrial Relations, supra. 
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clause of the Federal Constitution. 
The necessity for its enactment was 
legislatively declared in § 1 
(above quoted), and 


(a) 


“it may not be 


FEDERAL POWER COMMISSION 


annulled unless palpably in excess of 
legislative power.”® Condemnation 
on this last-named ground lacks fac- 
tual support in the instant case. 





6 Nebbia v. New York (1934) 291 US 502, 
78 L ed 940, 2 PUR(NS) 337, 54 S Ct 505, 
89 ALR 1469; Sunshine Anthracite Coal Co. 
y. Adkins (1940) 310 US 381, 84 L ed 1263, 
60 S Ct 907; United .States v. Appalachian 
Electric Power Co. (1940) 311 US 377, 85 
L ed 201, 36 PUR(NS) 129, 61 S Ct 291. 

Nebbia v. New York, supra, 2 PUR(NS) 
at pp. 344, 346, 349- 353: 

“Thus has this court from the early days 
affirmed that the power to promote the general 
welfare is inherent in government. 

These correlative rights, that of the citizen to 
exercise exclusive dominion over property and 
freely to contract about his affairs, and that 
of the state to regulate the use of property and 
the conduct of business, are always in collision. 

But subject only to constitutional re- 
straint the private right must yield to the pub- 
lic need. e Fifth Amendment, in the 
field of Federal i ig . do not 
prohibit governmental regulation for the pub- 
lic welfare. They merely condition the exer- 
tion of the admitted power, by securing that 
the end shall be accomplished by methods con- 
sistent with due process. A 

“The Constitution does not guarantee the 
unrestricted privilege to engage in a business 
or to conduct it as one pleases. Certain kinds 
of business may be prohibited; and the right to 
conduct a business, or to pursue a calling, may 
be conditioned. Regulations of a business to 
prevent waste of the state’s resources may be 
justified. And statutes prescribing the terms 
upon which those conducting certain busi- 
nesses may contract, or imposing terms if they 
do enter into agreements, are within the state’s 
competency. , 

“We may as well say at once that the 
dairy industry is not, in the accepted sense of 
the phrase, a public utility. We think the 
appellant is also right in asserting that there 
is in this case no suggestion of any monopoly 
or monopolistic practice. It goes without say- 
ing that those engaged in the business are in 
no way dependent upon public grants or fran- 
chises for the privilege of conducting their 
activities. But if, as must be conceded, the 
industry is subject to regulation in the public 
interest, what constitutional principle bars the 
state from correcting maladjustments by leg- 
islation touching prices? We think there is 
no such principle. . . This court con- 
cluded (Munn v. Illinois [1877] 94 US 
113, 24 L ed 77) the circumstances justified 
the legislation as an exercise of the govern- 
mental right to control the business in the 
public interest; that is, as an exercise of the 
police power. . . . ‘Property does become 
clothed with a public interest when used in a 
manner to make it of public consequence, and 
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affect the community at large’. . . Thus 
understood, ‘affected with a public interest’ 
is the equivalent of ‘subject to the exercise of 
the police power’; . statement that 
one has dedicated his property to a public use 
is, therefore, merely another way of saying 
that if one embarks in a business which public 
interest demands shall be regulated, he must 
know regulation will ensue. 

“Many other decisions show that ‘the private 
character of a business does not necessarily 
remove it from the realm of regulation of 
charges or prices. . . Private contract 
carriers who do not operate under a fran- 
chise, and have no monopoly of the carriage 
of the goods or passengers, may, since they 
use the highways to compete with railroads, 
be compelled to charge rates not lower than 
those of public carriers. . 

“Tt is clear that there is no closed class or 
category of businesses affected with a public 
interest, and the function of courts in the ap- 
plication of the Fifth and Fourteenth Amend- 
ments is to determine in each case whether 
circumstances vindicate the challenged regu- 
lation as a reasonable exertion of governmen- 
tal authority or condemn it as arbitrary or 
discriminatory. 

“So far as the requirement of due process 
is concerned, and in the absence of other con- 
stitutional restriction, a state is free to adopt 
whatever economic policy may reasonably be 
deemed to promote public welfare, and to en- 
force that policy by legislation adapted to its 
purpose. The courts are without authority 
either to declare such policy, or, when it is 
declared by the legislative arm to override it. 
If the laws passed are seen to have a reason- 
able relation to a proper legislative purpose, 
and are neither arbitrary nor discriminatory, 
the requirements of due process are satisfied, 
and judicial determination to that effect ren- 
ders a court functus officio. . . Times 
without number we have said that the legis- 
lature is primarily the judge of the necessity 
of such an enactment, that every possible pre- 
sumption is in favor of its validity, and that 
though the court may hold views inconsistent 
with the wisdom of the law, it may not be an- 
nulled unless palpably in excess of legislative 

wer. 
gg neste a Co. v. Adkins, supra, 310 US 
at pp. 394- 

“Nor does os act violate the Fifth Amend- 
ment. Price control is one of the means avail- 
able to the state and to the Con- 
gress . in their respective domains 
. for the protection and promotion of 
the public welfare of the economy. But ap- 
pellant claims that this act is not an appro- 
priate exercise of the congressional power. 
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We appreciate, and may concede, 
the force of petitioners’ factual dis- 
tinction of the Nebbia, the Sunshine 
and Appalachian Cases, supra. They 
all involved, it is true, critical, 
economic conditions which demanded 
legislative solution, and such critical 
condition and urgent necessity of im- 
mediate control are here absent. But, 
where a legislative determination is 
based upon a very extended adminis- 
trative investigation, which concluded 
that an industry was affected with a 
public interest and that Federal regula- 
tion thereof was necessary and that 
said business or industry is producing 
and transporting natural gas to be sold 
to gas companies engaged in public 
utility businesses in cities and villages, 
there exists no basis for a successful 
attack on such determination. 


The natural gas industry controls 


the source of a commodity of great 
public importance and widespread con- 
sumption, and therefore its regulation . 
by Congress may well be required. At 
least, Congress, in its wisdom, may so 


conclude. Courts cannot, and should 
not, assume a greater wisdom than 
Congress, and find otherwise. The 


court’s function, at most, would be 
limited to an inquiry as to the exist- 
ence of facts which would support leg- 
islative determination. 

[5, 6] II. Form of Order, i.e, 
ordering a reduction of income of a 
designated amount, and not determi- 
ning precise rates to be charged. Pe. 
titioners challenge, and respondents 
do not discuss the challenge, that the 
Commission’s authortiy is only to “de- 
termine the just and reasonable rate 

. . and shall fix the same by or- 

er.” (Section 5, 15 USCA § 7174.) 

The order of the Commission found 
the existing rates unreasonable and 
excessive, and ordered that they be re- 
duced to reflect a decrease of $3,750,- 
000 in operating revenues. This or- 
der did not “determine” the rates. But 
it evidenced the conclusion that the 
existing rates were too high and 
should be lowered such an amount as 
would reflect a specific reduction in 
profits. 

The resulting rate might vary, de- 
pending upon which class of purchas- 
ers should be favored. It failed to 
name the customer (the utility, the 
commercial, or the industrial purchas- 





It urges that the nature and use of bituminous 
coal in no wise endangers the health and 
morals of the populace; that no question of 
conservation is involved; that the ills of the 
industry are attributable to overproduction. 

. Those matters, however, relate to ques- 
tions of policy, to the wisdom of the legisla- 
tion, and to the appropriateness of the remedy 
chosen—matters which are not our concern. 
If we endeavored to appraise them we would 
be trespassing on the legislative domain. And 
if we undertook to narrow the scope of Fed- 
eral intervention in this field, as suggested by 
appellant, we would be blind to at least thirty 
years of history. 

“It was the judgment pe Congress that price 
fixing and the elimination of unfair competi- 
tive practices were appropriate methods for 
prevention of the financial ruin, . . . in 
this industry. To invalidate this act 
we would have to deny the existence of power 
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on the part of Congress under the commerce 
clause to deal directly and specifically with 
those forces which in its judgment should 
not be permitted to dislocate an important 
segment of our economy and to | ia and 
burden interstate channels of trade. 
The commerce clause empowers it to under- 
take stabilization of an interstate industry 
through a process of price fixing which safe- 
guards the public interest by placing price con- 
trol in the hands of its administrative repre- 
sentative.” 

United States v. Appalachian Electric Pow- 
er Co. supra, 36 PUR(NS) at pp. 147, 148: 

“Tn truth the authority of the United States 
is the regulation of commerce on its waters. 

That authority is as broad as the needs 

of commerce. The congressional au- 
thority under the commerce clause is complete 
unless limited by the Fifth Amendment.” 
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ers) and the degree of reduction to be 
allocated inter se. The Commission 
determined the underlying factors de- 


terminative of a rate sufficient to pro-- 


duce a fair and reasonable profit. The 
order left the companies free to ap- 
portion the reduction among the cus- 
tomers. 

This action, while irregular and un- 
usual, we believe, in rate determining 
Commissions, was in no way harmful 
or prejudicial to the companies. In 
fact, it was favorable to them. It 
lodges a discretion—or play—in them 
whereby they might adjust the rates 
in the various classifications as may 
to them seem meet. Doubtless they 
will have some difficulty convincing 
their customers of the fairness of the 
reduction. But the difficulty is pres- 


ent, whether the regulating Commis- 
sion or the utility makes the adjust- 


ment. The fact that the rate is les- 
sened, rather than increased, should 
not be overlooked. 

We are convinced, and so hold, that 
petitioners to successfully attack an 
order of the Commission, must show 
they are aggrieved by the part of the 
order assailed. We find no prejudice 
to petitioners in the form which the 
order took, 

III. Existence of substantial evi- 
dence to support Commission’s finding 
that present rates are unreasonable. 

This query brings us to the merits 
of this appeal—to the heart of the con- 
troversy. 

The statute (§ 19, 15 USCA § 
717r) provides: “The finding of the 
Commission as to the facts, if support- 


ed by substantial evidence, shall be 
conclusive.” 

It also provides that, “No objection 
to the order of the Commission shalt 
be considered by the court unless such 
objection shall have been urged before 
the Commission in the application for 
rehearing unless there is reasonable 
ground for failure so to do.” 

Petitioners contend that the record 
is absolutely wanting in any evidence 
that their existing charges are unrea- 
sonable, “unless it be the circumstance 
that their earnings exceed a 63 per 
cent rate of return . and they 
further contend that returns must be 
enormously disproportionate’ be- 
fore they are even ‘some’ evidence that 
the charge yielding the return may be 
excessive.” 

They present an amazingly inter- 
esting picture of the difficulties of 
long-distance transportation of nat- 
ural gas, of the tremendous effort, 
skill, and risk taken by these com- 
panies, of the extraordinary improve- 
ments necessary in pipe construction 
and other apparatus, of economic man- 
agement of business—securing fill-in 
contracts in slack periods, and main- 
taining high loads in pipe lines, with- 
out which petitioners’ business would 
be on the rocks (or invoking § 77B of 
the Bankruptcy Act, 11 USCA § 207) 
instead of perplexing Commissions 
and courts with questions arising out 
of large profits. 

They most urgently point out that 
a profit which exceeds a barely noncon- 
fiscatory return is not ipso facto an 
unreasonable or illegal return.” There- 


we 





7Banton v. Belt Line R. Corp. (1925) 268 
US 413, 69 L ed 1020, PUR1926A 317, 325, 
45 S Ct 534, 

_ “A Commission or other legislative body, 
In its discretion, may determine to be reason- 
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able and just a rate that is substantially higher 
than one merely sufficient to justify a judicial 
finding in a confiscation case that it is high 
enough to yield a just and reasonable return 
on the value of the property used to perform 
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fore, the Commission’s reduction of 
profit based solely on a finding of un- 
reasonableness because the profit ex- 


ceeded said barely nonconfiscatory re- . 


turn is without evidentiary support, 
and the Commission’s order must fall. 

The Commission answers this ar- 
gument by pointing out the precedents 
announced in the Labor Act Cases, 
specifically the Link Belt Labor Case, 
decided January 6, 1941, and other 
Federal acts involving review of action 
taken by administrative boards, by 
courts, and say, if there be any evidence 
to support the finding, it must stand. 
In fact, it is then removed from the 
field of judicial inquiry and review. 

The Commission also points out 
that the companies nowhere raised the 
point of lack of substantial evidence, 
and so are now (by virtue of the stat- 
utory provision in review, above quot- 
ed) precluded from so objecting. A 
complete answer to the contention that 
the companies failed to object to the 
substantiality of the evidence to sup- 
port the finding is to be found in pe- 
titioners’ assignment of error in their 
petition for rehearing: 

“The Commission erred in finding 
that the rates and charges presently 
charged by petitioners are unjust, un- 
reasonable, unlawful, and violative of 
the provisions of the Natural Gas Act.” 

While the assignment is broad, it 
is supplemented by others which make 
it clear, what must have been obvious 
throughout the many days when testi- 
mony was being taken, that petitioners 
were denying, as a matter of fact, the 
unreasonableness of the rates in force. 
Other assignments of error, in the 


petition for rehearing before the Com. 
mission, complained of related points 
to wit: 

“The Commission erred in not hold. 
ing that the proper rate base is the 
present value of the property, which, 
under the uncontradicted evidence, js 
made up of. ee 

Also, “The Commission erred in 
holding that the sum of $8,500,000 
claimed by applicants as going concern 
value is an arbitrary claim not sup- 
ported by substantial evidence.” 

“It is supported by substantial evi- 
dence which is uncontradicted.” 

[7,8] Petitioners attack the order 
because “The Commission is without 
power and jurisdiction to enter an in- 
terim order.” 

The fatal weakness of this conter- 
tion lies in counsel’s failure to choose 
a true perspective—make a proper ap- 
proach to the policy of governmental 
regulation (as evidenced by this leg- 
islation), of the natural gas industry, 
which includes its production, trans- 
portation, and distribution. Like oth- 
er legislation of this character, it 
should be liberally construed and in- 
terpreted, so as to embrace, within its 
scope, the implied powers necessary to 
an exercise of the expressly granted 
powers. In _ petitioners’ argument 
there is a tendency, which is some- 
what characteristic of. arguments in 
cases which attack powers of Congress 
and the procedure of the regulating 
Commission, to observe, “I do not find 
it written in the bond.” 

There can be no question that the 
act confers upon the Commission the 
power to make a final order. Had the 





the service covered by the rate. The mere 
fact that a rate is nonconfiscatory does not 
indicate that it must be deemed to be just and 
reasonable. It is well known that rates sub- 
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stantially higher than the line between valid- 
ity and uwunconstitutionality properly may 
deemed to be just and reasonable, and not 
excessive or extortionate.” - 
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Commission closed its hearing and 
then made the order in question, it 
would have come within its expressly 
delegated powers. 

We take it that this argument goes 
so far as to deny to the Commission, 
f authority to do anything else; that it 
could not make an interim order even 
upon consent of the parties. In other 
words, if we accept this contention, a 
hearing might proceed to a point where 
all the petitioners’ testimony was re- 
ceived, and they had rested their case; 
upon which showing it was conceded 
an order reducirg charges should be 
made ; that the utility’s consent thereto 
was formally given,—even then the 
Commission would be powerless to 
make an order, because perchance it 
wished to inquire further into certain 
practices and charges which affected 
rates only indirectly which matters the 
petitioners were particularly anxious 
to have settled. Such a holding would 
do violence to the purpose and object 
of the legislation. ; 

While the practice and construction 
of powers of a court of equity are not 
necessarily controlling, they supply a 
lamp to guide courts in determining 
the extent to which they may imply 
powers from the grant of express pow- 
ers. Not seriously would it be ar- 
gued that a court of equity given ju- 
risdiction of a subject and granted the 
express power to make a final order 
to fix rates was powerless, on a prop- 
er showing, to make an interim order 
limiting profits. 

We must, and do, hold that upon a 
proper showing, and when the hear- 
ing has reached a stage where the 
Commission may determine that a re- 
duction. (or an increase) of rates 
should be made, it may (and should) 
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make such order, even though the hear- 
ing be not completed. 


Rate of Return 


[9-14] Petitioners advance three 
propositions in respect to the findings 
and the deductions from said findings 
of the Commission upon the rate of 
return. The Commission found a re- 
turn of 64 per cent was fair and rea- 
sonable. Petitioners say: (a) Their 
earnings, which exceeded this rate, do 
not evidence unreasonableness; (b) 
Reasonableness of rates is determined 
“not by what profit it is reasonable to 
make, but what it is reasonable to 
charge for the services rendered” ; 
(c) The rate of return fixed by the 
Commission at 6$ per cent was, in 
view of the facts of this case, grossly 
inadequate. 

We reject, without extended discus- 
sion, the contentions (a) and (b). 
They ignore the well-established hold- 
ings, backed by reason and experience, 
to the effect that a fair rate of return, 
on a fairly established rate base, sup- 
plies the correct test of reasonable- 
ness.2 The value of the service to us- 
ers is. neither a reasonable rule, nor 
supported by judicial decisions. 

This seems too elementary to re- 
quire elaboration or supporting argu- 
ment. Likewise, it must be apparent, 
on this theory of correct rate making, 
that the rate of return not only may, 
but, in a utility rate case, must be, 
the largely determinative factor of 
reasonableness. 

(c) The reasonableness of a 64 per 
cent rate of return presents a question 
altogether different from (a) and 





8 Los Angeles Gas & E. a California 


R. Commission, 289 US 287, 
PURI1933C 229, 53 S Ct 637. 
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(b). It is perplexing and incapable 
ef determination with certainty, in 
view of the peculiar facts of this case. 
Out of the mass of decisions pertain- 
ing thereto, a rule may be stated with 
comparative ease, but its application is 
quite as difficult as the statement is 
easy. 

A fair return is to be largely meas- 
ured by the usual returns in like in- 
vestments in the same vicinity over the 
same period of time. 

What are like investments? What 
are the years we must use to ascertain 
the going rate of return for said like 
investment? Relativity seems to be 
highly present both in the term “like 
investment” and in the years for which 
fair earnings must be ascertained. 

Ignoring, for the moment, the kind 
of investment involved, and looking 
only to rate of return, as such, on in- 
vestments only, we take judicial notice 
of the fact that interest rates in most 
fields have declined in the last decade 
as much as 75 per cent. For example, 
call money rates in New York dropped 
from 8 per cent in 1929 to 3-1 of 1 
percent. Interest rates on Class AAA 
bonds have dropped enormously. Se- 
cure, but less highly rated, bonds have 
shown a like lowering of interest re- 
turn. 

What years should be chosen to de- 
termine the fair rate of yield? More 
uncertain still, what will the thirteen 
future years bring forth? Will the 
rise in rate of return be as great and as 
rapid as has been the decline during 
the last decade? 

But, if there be doubt and uncer- 
tainty as to the correct dates and rates, 
past and future, for interest charge 
determination on safe investments, 


they are inconsequential as compared 
to the variance in returns on well se- 
cured, as compared to returns on 
highly speculative, investments. 
The demanded rate of return, since 
the crash of 1929 and the bank failure 
period immediately following it, has 
been almost fatal to speculative in- 
vestments. The investing public has 
emphasized safety, and shied from the 
speculative. That the investment in 
petitioners’ enterprise in 1932 was 
highly speculative, cannot be success- 
fully gainsaid. A “fair rate of re- 
turn,” on this highly speculative in- 
vestment, should not be affected by 
the extraordinary success which has 
marked its record for the latter part 
of its existence. The ascertainment 


of a fair return should be approached 
as of the year 1932, with the trier 
looking forward, rather than from 
the seat in the reviewing stand erected 


in 1940 and looking backward to 1931. 

Even today, with a splendid record 
of current success behind it, the in- 
vestment belongs in the speculative 
class. 

This enterprise is based on a deposit 
of natural gas some 4,000 feet be- 
neath the surface of the earth. It is in 
Texas, some 2,500 miles from the con- 
sumer. Its successful operation neces- 
sitated a capital of from $75,000,000 
to $84,000,000. Its life is limited to 
the time when the wells will be ex- 
hausted. This would be in 1954. At 
least a tenth of the period was devoted 
to construction, during which time 
there was no income. 

Upon such a fact statement, and 
notwithstanding confidence in the ex- 
pert opinion of geologists, scientists, 
and engineers may be great, there are 
factors which necessitate the use of a 
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question mark, after many a fact state- 
ment or opinion. 

The case was one which hardly per- 
mitted of enlightenment from expert 
witnesses, who gave their opinions to 
the Board (and to us) respecting a 
fair rate of return. They were over- 
willing, and the indifference of some 
of them to opinions expressed by them 
on other occasions lessened the weight 
of their evidence. 

Moreover, their opinions showed 
differences were unavoidable and 
traceable to the varying influences of 
different factors. 

Bearing in mind that our function 
is to review, not to make, findings of 
fact, and also keeping to the front 
the current low rates of return on all 
investments, and also bearing in mind 
that the future may bring changes by 
the Commission in its finding of 643 
per cent as a fair rate of return, we 
conclude that there is substantial evi- 
dence to support the Commission’s 
finding.® 


Rate Basis 


We now approach petitioners’ sev- 
eral contentions respecting the Com- 
mission’s failure 

(a) to include a sum for going 
value, 

(b) to fix the proper period for 
amortization, 

(c) to make adequate allowance for 
future capital additions, 

(d) to take 2 per cent instead of 64 


per cent interest on the sinking fund. 

We need only discuss the first two 
contentions. If we accept either of 
them, the order must fall. 

The facts are not much in dispute. 
Petitioners place the lowest figure for 
going value at $8,500,000. The Com- 
mission refused any sum for this 
factor. 

Petitioners contend the amortiza- 
tion period should be fourteen years 
and five months. The amount to be 
amortized was $84,341,218. The 
Commission fixed the amortization 
period at twenty-three years and the 
amount to be amortized at $74,420,- 
424, 

We are persuaded of the soundness 
of both of petitioners’ contentions, 


(a) and (b). 


Going Value 
[15, 16] (a) An allowance for 


going value is necessitated, due to 
facts peculiar to this case. In the or- 
dinary public utility case, with no un- 
usual fact or circumstance to affect a 
court’s consideration of it, we assume 
that going value, as a properly includ- 
able item in the rate base, should and 
would be rejected. Driscoll v. Edison 
Light & P. Co. supra. Our duty, to 
follow the Supreme Court rulings on 
this and all other questions, necessi- 
tates our making all the turns in the 
road, both left and right, which the 
teaching of experience has caused our 
guide to blaze through new and un- 





9 United Gas Pub. Service Co. v. Texas 
(1938) 303 US 123, 82 L ed 702, 22 PUR 
(NS) 113, 58 S Ct 483; West Ohio Gas Co. 
v. Ohio Pub. Utilities Commission (1935) 294 
US 63, 79 L ed 761, 6 PUR(NS) 449, 55 
S Ct 316; Driscoll v. Edison Light & P. Co. 
(1939) 307 US 104, 83 L ed 1134, 28 PUR 
(NS) 65, 59 S Ct 715; Smith v. Illinois Bell 
Teleph. Co. (1930) 282 US 133, 75 L ed 255, 
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PURI931A 1, 51 S Ct 65; United Fuel Gas 
Co. v. Kentucky R. Commission 278 US 300, 
73 L ed 390, PUR1929A 433, 49 S Ct 150; 
Dayton Power & Light Co. v. Ohio Pub. Util- 
ities Commission (1934) 292 US 290, 78 L 
ed 1267, 3 PUR(NS) 279, 54 S Ct 647; 
West v. Chesapeake & P. Teleph. Co. (1935) 
295 US 662, 79 L ed 1640, 8 PUR(NS) 433, 
55 S Ct 894. 
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traveled fields of regulation of quasi- 
public businesses. 

The factors present in the instant 
case, not found in the old and well- 
established field of public utility regu- 
lation, which affect (b) as well as (a) 
are: The period of petitioners’ life is 
fixed and rather short; the natural gas 
field will be exhausted in 1954 (the 
date and the fact are not in dispute). 
Distinguishably different is the elec- 
tric light and power field where the 
life of the enterprise has, in some in- 
stances, already exceeded five decades 
and may go on growing in strength 
and stability indefinitely. Moreover, 
great uncertainty marks this 13-year 
period and the constancy of petition- 
ers’ natural gas wells. 

Another difference is to be found in 
the fact that Congress had not de- 
clared its public policy to regulate pe- 
titioner’s business when it started this 
enterprise. Nor did Congress act un- 
til one-third of petitioners’ life had ex- 
pired. During that period, their busi- 
ness was built on the theory that they 
must find and satisfy their customers 
—must act on the assumption that 
rates and volume of business must de- 
pend upon and find justification in the 
future, rather than in the present, 
business. 

Still another difference, however, 
was the newness of natural gas in 
Chicago, and therefore the uncertain- 
ty of customers and business. Then, 
too, there were the difficulties incident 
to the engineering problems, which 
arose from the task of conveying nat- 
ural gas 2,500 miles over mountains 
and under rivers to unknown prospec- 
tive customers. The successful and 
satisfactory mixing of natural with 
artificial gas presented, in 1932, prob- 
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lems which the well-established gas 
companies and their engineers viewed 
with deepest doubt and dire misgiy- 
ings. 

The losses of the first years supplied 
persuasive evidence that the invest- 
ment was highly speculative and an 
adequate return on the capital invest- 
ed depended largely upon the business 
acumen, the engineering skill, and ad- 
ministrative efficiency of their officers, 
to overcome these losses and develop 
a profit in this newly regulated indus- 
try. Under such circumstances it 
seems that fairness necessitates the 
capitalization and inclusion of such 
skill—aye, and hazards—as_legiti- 
mately as the cost of pipes. The nat- 
ural gas was valueless as it lay in the 
Texas wells, 4,000 feet beneath the 
surface of the earth, over 2,000 miles 
from Chicago. What gave it value? 
Not alone pipes to carry it, nor pumps 
to pump it. It was the courage of the 
investors, and their willingness to take 
a chance in a speculative venture, the 
vision to see and to forecast, the in- 
tegrity of management, and_ the 
knowledge of geologists, etc., which 
gave to the enterprise its life; and the 
product of these combined factors 
made for a going value, which, in the 
realities of the business world, is just- 
ly recognized as part of the value of 
the investment. It is the existing fact 
situation peculiar to this case which 
calls loudly for the inclusion of a sum 
for going value, as such. Nor can we 
fairly apply the law save as we first 
study the facts, and get the proper 
setting of the natural gas industry in 
the utility field. The Commission 
has not included its equivalent in any 
of the items which went to make up 
its rate base. If allowable at all, there 
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can be no serious objection to fixing 
the sum, as the petitioners contend, at 
$8,500,000. 

The Commission argues that in fix- 
ing the value of the rate base as high 
as $74,420,424, it gave full recogni- 
tion to petitioners’ business as a going 
business concern. This statement is 
contrary to the memorandum filed by 
the Commission with its findings. The 
$74,420,424 was made up of 
Reproduction cost new of phys- 

ical properties 
Value of gas reserves 
Capital additions for the period 

June 1, 1939, to December 31, 


1942 
Working capital 


$56,302,250 
13,334,775 


Total rate base $74,420,424 


The total is the amount which the 
Commission adopted as its rate base. 
It does not include going value. 

Moreover, in its opinion, the Com- 
mission said: ‘The companies’ claim 


of $8,500,000 for going concern value 
must be disallowed. The amount ob- 
viously is an arbitrary claim, not sup- 
ported by substantial evidence war- 


ranting its allowance. Its allowance 
would mean the acceptance of a de- 
ceptive fiction, resulting in an unfair 
imposition upon consumers.” (35 
PUR(NS) at p. 50.) 

In the face of this statement we 
must assume that the Commission did 
not allow any sum for going value. 

[17] Period of amortization. 
Here, again, we find of dominating im- 
portance, the newness and lack of prec- 
edent among the conditions similar to 
those found in this industry. In as- 
certaining petitioners’ profits, the 
amount deducted for amortization is 
most important. Petitioners assert 
the period should be fourteen years, 
five months,—the difference between 
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the date of these proceedings and the 
date when the gas will be exhausted. 
Respondents, on the other hand, be- 
gin their period in 1932. In other 
words, the Commission adopted a 23- 
year period, whereas petitioners fig- 
ured on a 14-year 5-month period. 

In addition to the reasons for our 
conclusions respecting contention (a), 
the significance of the date when the 
business enterprise became subject to 
governmental regulation is of domi- 
nant significance. It is important, too, 
as bearing on the rate-making power 
of Congress. Avoidance of conflicts 
with the Fifth Amendment of the 
Constitution is involved. Petitioners’ 
position avoids the conflicts ; respond- 
ents’ creates an unavoidable class. 

Before Congress enacted this legis- 
lation in 1938, petitioners were free 
to contract and did contract with cus- 
tomers on a basis which they deemed 
wise. After that act passed, their 
business, and particularly their rates, 
were subject to regulation and fixation 
by respondents. The size of their 
profits depends upon their earnings 
for the next thirteen years. These, in 
turn, depend largely upon the sums al- 
lowed for amortization of the value 
of the property as it then existed and 
was then valued. Petitioners assert 
an annual amortization sum of $5,- 
100,732. Respondents fixed the sum 
at $1,557,852. 

The position we take in nowise re- 
flects upon the wisdom of the new leg- 
islation. That legislation looks to the 
future protection of the public. It 
deals with conditions which existed at 
the time the legislation was enacted. 
It neither gave, nor took away, value 
to going concerns, whose lives were 
short and limited by fact conditions 
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which neither the producer nor the 
consumer could change. For these 
reasons, we conclude the amortization 
period, for rate-making purposes, 
should be fourteen years, five months, 
instead of the period of twenty-three 
years adopted by the Commission. 

As was said in United R. & Electric 
Co. v. West, 280 US 234, 74 L ed 390, 
PUR 1930A 225, 231, 50 S Ct 123: 

“Tt is the settled rule of this court 
that the rate base is present value.” 

See also Brooks-Scanlon Corp. v. 
United States (1924) 265 US 106, 
123, 68 L ed 934, 44 S Ct 471; Unit- 
ed Fuel Gas Co. v. Kentucky R. Com- 
mission, 278 US 300, 73 L ed 390, 
PUR 1929A 433, 49 S Ct 150. 

It would seem to follow logically 
that if the rate base is determined as 
of the date of the hearing, the amor- 
tization period would be for the life 
of the property from that same date. 
All the cases dealing with this subject 
are distinguishable in at least one re- 


spect. In the instant case, the end of 
the period is fixed by the exhaustion 
of the natural gas wells. In other 
words, the end is near. In the ordi- 
nary electric light, gas, or water rate 
case, the amortization period is long— 
covering the life of the pipes—well- 
nigh a century. 

In the absence of authority, it would 
seem fair and reasonable to fix the 
amortization period not earlier than 
the date when Congress subjected the 
industry to regulation. 

Other attacks upon the orders are 
presented by the petitioners, which we 
believe it unnecessary to pass upon. 
The hearing is not completed and 
some findings of fact may be changed, 
and the proof may be so conclusive 
that no attack will then be made. 

All such evidence will, of course, be 
heard and passed upon by the Commis- 
sion before entering its final order. 

The order of the Commission is va- 
cated and set aside. 
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Re Middle West Service Company et al. 


[File No. 37-6, Release No. 2696.] 


Intercorporate relations, § 19.91 — Subsidiary service company — Interlocking 


officers. 


1. Common officers of a subsidiary service company and a parent corpora- 
tion must either sever their connection with one company or the other, or 
be paid their entire salaries by the parent company, in order to achieve 
compliance with § 13 of the Holding Company Act, 15 USCA § 79m, 


p. 280. 


Intercorporate relations, § 19.9 — Subsidiary service company — Payment of 


common officers. 


2. A parent company which pays the salaries of common officers of the 
parent and of a subsidiary service company must also pay the salaries of 
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the various subordinates whose activities so closely reflect those of the inter- 
locking officers that a fair and accurate allocation of time cannot be achieved, 


p. 281. 


Intercorporate relations, § 19.91 — Subsidiary service company — Identity with 


holding company. 


3. Section 13(a) of the Holding Company Act does not permit a holding 
company to act through a subsidiary service company which is completely 
identical with the holding company, p. 281. 


Intercorporate relations § 19.9 — Subsidiary service companies — Traveling ex- 


penses of common directors. 


4. A subsidiary service company was required to cease to pay traveling 
expenses of common directors of the service company and of a parent cor- 


poration, p. 282. 


[April 16, 1941.] 


} per to show cause why certain changes should not be made 

in the organization of a subsidiary service company and in 

the conduct of its business and its relations with affiliates; con- 

clustons made as to requirements in order to comply with stand- 
ards of § 13 of the Holding Company Act 


APPEARANCES: Thomas J. Ting- 
ley and Mary C. Sheehy, for the Pub- 
lic Utilities Division of the Commis- 
sion; Ralph D. Stevenson, for Middle 
West Service Company and the Mid- 
dle West Corporation. 


By the Commission: By findings 
and an order entered July 31, 1936, we 
approved, pursuant to § 13 (b) of the 
Public Utility Holding Company Act, 
15 USCA § 79m, and the applicable 
rules thereunder, the organization and 
method of operation as a subsidiary 
service company of Middle West Serv- 
ice Company. Our findings and or- 
der expressly reserved jurisdiction to 
require changes in methods of de- 
termining and allocating costs and such 
other changes as might be necessary to 
effect compliance with rules, regula- 
tions, or orders respecting matters “‘de- 
signed to insure fair and equitable al- 
location of costs or the other objec- 
[18] 
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tives of § 13.” Re Middle West Serv- 
ice Co. 1 SEC 606, 608. 

On August 21, 1940, we issued our 
decision in the case of Re Ebasco 
Services Incorporated.’ In the Ebas- 
co proceeding, we discussed at some 
length the problem of interlocking of- 
ficers, directors, and employees in the 
light of the requirements of § 13. In 
that case it appeared that what pur- 
ported to be an allocable portion of 
the salaries of various officials of Elec- 
tric Bond and Share Company, the 
holding company in the system, was 
charged, through the medium of the 
service company, to the operating util- 
ity subsidiaries. In our opinion, we 
referred to the pertinent provisions of 
the act and held that, since it was im- 
possible to achieve a fair allocation of 
the salaries of common officers, the 
interlocking arrangements were not 

17 SEC 1056, 35 PUR(NS) 258, Holding 
Company Act Release No. 2255. 
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consistent with § 13 and must be dis- 
continued. We recognized that some- 
what similar interlocking arrange- 
ments had been permitted in the past, 
but held that our action in granting ap- 
proval of such relationships had been 
erroneous and in this respect we over- 
ruled previous precedents. 

In order to apply the principle of 
our decision in the Ebasco Case with 
respect to service companies whose or- 
ganizations had previously been tenta- 
tively approved, we directed our Public 
Utilities Division to examine the vari- 
ous service companies subject to our 
jurisdiction in the light of the statu- 
tory requirements as applied in the 
Ebasco opinion. Pursuant to these in- 
structions, a letter was sent to all such 
service companies, requesting them to 
consider the problem of interlocking 
officers and directors and to advise the 
Commission as to what steps they pro- 
posed to take to eliminate such inter- 
locking arrangements. Formal pro- 
ceedings were commenced and are 
now pending with respect to several 
holding companies and their respec- 
tive service companies for the pur- 
pose of examining the problem of in- 
terlocking officers and directors in 
each such system. One of these pro- 
ceedings has been concluded and in 
our findings and opinion in that case 
we applied and elaborated on the prin- 
ciples discussed in the Ebasco Case. 
See Re United Light & Power Service 
Co. (1941) 8 SEC —, 38 PUR(NS) 
120, Holding Company Act Release 
No. 2608. 

The instant proceeding was institut- 
ed by an order, entered October 21, 
1940, directing the Middle West Cor- 
poration, a registered holding com- 
pany (hereinafter sometimes referred 


to as “Middle West” or the “parent 
corporation”), and its wholly owned 
subsidiary, Middle West Service Com- 
pany (hereinafter sometimes referred 
to as the “service company” ), to show 
cause : 

(1) Why such changes should not 
be made in the organization of the 
service company and the conduct of its 
business as may be necessary for the 
purpose of discontinuing the payment 
of salaries and compensation to any 
officers, directors, or employees who 
are also officers, directors, or employ- 
ees of, or who render or perform 
services for, the Middle West Corpo- 
ration, or for any other registered 
holding company, so as to insure that 
service, sales, and construction con- 
tracts are performed economically and 
efficiently for the benefit of associate 
companies at cost, fairly and equitably 
allocated among such companies in 
accordance with § 13 of the Public 
Utility Holding Company Act and the 
rules thereunder ; and 

(2) Why the Middle West Corpo- 
ration should not take appropriate ac- 
tion to cause those of its officers, di- 
rectors, and employees who are paid 
wholly or in part, directly or indirectly, 
by its subsidiaries to sever their rela- 
tionship with Middle West, or, in the 
alternative, that Middle West pay in 
full the entire compensation of all such 
officers, directors, or employees. 

The order further directed that 
such other matters be considered as 
may be necessary to insure compliance 
with the standards of § 13 and of the 
rules and regulations thereunder. 

After appropriate notice, a public 
hearing was held before a trial exam- 
iner. A trial examiner’s report was 
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waived. Briefs were submitted and 
we heard argument. 


Organization of the Service Company 


The service company was organized 
in Illinois in January, 1936, for the 
purpose of supplying managerial serv- 
ices to associate companies in the Mid- 
dle West System, including both oper- 
ating companies and holding compa- 
nies. These services had previously 
been performed by the parent corpo- 
ration and the service contracts held 
by it were transferred to the service 
company. 

The service company is departmen- 
talized into the following units: ex- 
ecutive, operating, corporate finance, 
treasury, comptroller-accounting, com- 
missions and special work, traveling 
auditing, Federal income tax, budget 
and analysis, miscellaneous, engineer- 
ing, purchasing, commercial, rate, 
legal, and corporate reorganization. 

During the year 1939, forty-one 
associate companies and four nonas- 
sociate companies were serviced “at 
cost,” pursuant to contracts. In addi- 
tion, twenty-one nonassociate compa- 
nies were serviced on a profit basis. 


Cost Allocation and Charges 


The operating companies in the 
Middle West system are charged fees 
which are estimated, annually, not to 
be in excess of .6 of 1 per cent of 
the annual gross operating revenues 
of the respective companies. Pay- 
ments upon this basis are made month- 
ly, but periodic adjustments are effect- 
ed in accordance with the cost alloca- 
tion and charge procedure of the serv- 
ice company. The cost of services to 
companies in: the system is computed 
upon the following basis: 
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Direct charges: 

Traveling expenses are billed at 
cost. Traveling audit services are 
charged on a time-engaged basis at 
actual payroll costs in addition to a 
loading for nonproductive time. 
Charges for services performed for 
the Middle West Corporation and its 
subsidiary holding companies and the 
Consolidated Coach Company are de- 
termined on a time-engaged basis at 
actual payroll costs, in addition to a 
loading for general overhead. 


Allocated charges: 

The receipts for direct charges are 
deducted from the total costs of the 
service company, and the balance, ex- 
cluding Federal income tax, is prorat- 
ed among the companies served (in- 
cluding companies served at other 
than cost) on the basis of operating 
revenues as adjusted pursuant to the 
terms of the service contract, and the 
companies serviced at cost are charged 
the respective amount prorated to 
them. 

The companies which are serviced 
at other than cost are charged on the 
following basis: 


Direct charges: 

Traveling expenses are billed at 
cost. Traveling audit services are 
charged on a time-engaged basis at the 
rate of $25 per diem. Income tax 
services are charged on a time-en- 
gaged basis at rates ranging from $10 
to $75 per diem, according to the ex- 
perience and qualifications of the in- 
dividual engaged. 


Other charges: 

The charge for all other services is 
determined upon the basis of .8 of 1 
per cent of certain operating revenues 
as adjusted (the base being the same 
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as for allocating charges to associate 
companies), but not less than the cost 
of the services. 

The services performed for the par- 
ent company and other holding com- 
panies in the system by the service 
company consist of the following: 

(1) Preparation of a consolidated 
statement for the holding company and 
statistics concerning the operations of 
the holding company’s system. 

(2) Preparation of applications, 
statements, and reports required by 
this Commission. 

(3) Assistance in hearings before 
this Commission in all matters pertain- 
ing to holding companies. 

(4) Preparation of plans for reor- 
ganization, refinancing, and recapital- 
ization of holding companies. 

(5) Preparation of income tax re- 
turns of holding companies and relat- 
ed matters. 

(6) Preparation of audit for com- 
panies in which the holding companies 
have investments to the extent desired 
by the particular holding company. 

(7) Assistance in all questions aris- 
ing in connection with the accounting 
of the holding companies. 


The Interlocking Directors, Officers, 
and Employees in the Service 
Company and the Parent Corpo- 
ration 

The service company, with an au- 
thorized capital stock of 500 common 
shares, no par value, has outstanding 

100 shares, the stated value of which 

is $1,000. All of these shares are 

owned by Middle West which, in ad- 
dition, is the sole creditor of the serv- 


ice company in an amount of $100, 
000. 

The personnel of the directorate of 
both the service company and the par- 
ent company is identical, each board 
consisting of seven men.* Each of 
these directors receives an annual sal- 
ary of $3,000, which is paid by the 
parent.2 The traveling expenses of 
the directors are shared equally by 
both companies. 

Five of the officers of the service 
company are directly employed by the 
parent company and receive salaries 
from both companies. P. L. Smith, 
president, director, and chairman of 
the executive committee of the par- 
ent corporation, is the chairman of the 
board of directors of the service com- 
pany and receives a salary of $25,000 
a year from the service company and 
$25,000 a year from the parent cor- 
poration. W. C. Freeman, who, as 
vice president of Middle West, is paid 
$10,500 a year, is in charge of the 
reorganization division of the service 
company at an annual salary of $14,- 
500. W. P. Zech, who holds the posi- 
tion of comptroller in each corpora- 
tion, receives an annual salary of $18,- 
000 divided equally between the two 
corporations. O. E. McCormick, who, 
as treasurer of Middle West, receives 
$2,000 yearly, is the secretary of the 
service company at a salary of $14,- 
000. R. D. Stevenson, counsel for 
both corporations, receives an annual 
retainer of $20,000 from the service 
company and $10,000 from the par- 
ent corporation. The apportionment 
of compensation for these indivi- 
duals (other than Smith) is deter- 





2 These men aré P. L. Smith, Robert Gold- 
ing, Hugh McKee, I. L. Porter, Adolphe 
Boissevain, Martin Lindsay, and Charles K. 
Wilmers. 
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3 Article VI of the bylaws of the service 
company provides that directors, as such, shall 
receive no stated salary for their services. 
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mined each year by the particular offi- 
cer involved whose recommendation 
to the board of directors is generally 
accepted. 

The immediate staff of Smith, Free- 
man, Zech, McCormick, and Steven- 
son, the five interlocking executive of- 
ficers, comprises eighteen individuals, 
including five personal secretaries and 
thirteen technical assistants. The 
technical assistants, in addition to act- 
ing as such, either directly or in con- 
junction with the five executive offi- 
cers, supervise eight of the sixteen de- 
partments into which the service com- 
pany is divided. 

The salaries of the eighteen mem- 
bers of the immediate staff of the in- 
terlocking executive officers, for the 
nine months ending September 30, 
1940, aggregated $75,210. In the case 
of only ten of these individuals was 
any attempt made to allocate charges 
to the parent company for their work. 
The remaining members of the staff, 
including the five personal secretaries, 
kept no time records and the entire 
burden of their salaries was borne 
by the service company. 

The total compensation paid to all 
employees of the service company for 
the nine months ending September 30, 
1940, was $344,861.13. Of the 107 
officers and employees, 51 maintain 
records of the time devoted by them to 
particular holding companies, operat- 
ing companies, or both.* It is doubt- 
ful, however, whether these time cards 
can or do accurately reflect the inci- 
dental work performed, directly or in- 
directly, for the interlocking officers 
in their dual capacities. As has been 





* Freeman keeps a record of the time de- 
voted by him to holding companies in the sys- 
tem, other than the parent corporation. 
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noted above, eight members of the im- 
mediate staff of the five interlocking 
officers do not even attempt to keep 
time records. The record is not en- 
tirely clear as to the extent to which 
other employees who do not keep time 
records performed ministerial serv- 
ices, directly or indirectly, for the five 
executives in their mixed functions. 


1. Sections 13 (a) and (b) of the 
act, 15 USCA § 79m, provide, as 
follows : 

“(a) After April 1, 1936, it shall 
be unlawful for any registered hold- 
ing company, by use of the mails or 
any means or instrumentality of inter- 
state commerce, or otherwise, to enter 
into or take any step in the perform- 
ance of any service, sales, or construc- 
tion contract by which such company 
undertakes to perform services or con- 
struction work for, or sell goods to, 
any associate company thereof which 
is a public utility or mutual service 
company. This provision shall not 
apply to such transactions, involving 
special or unusual circumstances or 
not in the ordinary course of business, 
as the Commission by rules and regu- 
lations or order may conditionally or 
unconditionally exempt as being nec- 
essary or appropriate in the public in- 
terest or for the protection of inves- 
tors or consumers. 

“(b) After April 1, 1936, it shall 
be unlawful for any subsidiary com- 
pany of any registered holding com- 
pany or for any mutual service com- 
pany, by use of the mails or any means 
or instrumentality of interstate com- 
merce, or otherwise, to enter into or 
take any step in the performance of 
any service, sales, or construction con- 
tract by which such company under- 
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takes to perform services or construc- 
tion work for, or sell goods to, any as- 
sociate company thereof except in ac- 
cordance with such terms and condi- 
tions and subject to such limitations 
and prohibitions as the Commission 
by rules and regulations or order shall 
prescribe as necessary or appropriate 
in the public interest or for the protec- 
tion of investors or consumers and to 
insure that such contracts are per- 
formed economically and efficiently for 
the benefit of such associate compa- 
nies at cost, fairly and equitably allo- 
cated among such companies. This 
provision shall not apply to such trans- 
actions as the Commission by rules and 
regulations or order may conditionally 
or unconditionally exempt as being 
necessary or appropriate in the public 
interest or for the protection of in- 
vestors or consumers, if such transac- 
tions (1) are with any associate com- 
pany which does not derive, directly 
or indirectly, any material part of its 
income from sources within the Unit- 
ed States and which is not a public util- 
ity company operating within the 
United States, or (2) involve special 
or unusual circumstances or are not in 
the ordinary course of business.” 

It is the position of counsel for the 
public utilities division that our deci- 
sion in the Ebasco Case (1940) (7 
SEC 1056, 35 PUR(NS) 258, Hold- 
ing Company Act Release No. 2255) 
is decisive of the issue here, with re- 
spect to the interlocking officers and 
employees. 

In the Ebasco Case the six directors 
and principal executive officers of the 
holding company, Electric Bond and 
Share Company, occupied identical po- 
sitions in the service company and 
were paid salaries by both the service 
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company and the holding company, 
The duties, activities, and compensa- 
tion of these officers were substantial- 
ly similar to what they had been when 
the service company was merely a de- 
partment of the holding company, 
There, as in the present case, the basis 
of the allocation of the salaries of the 
interlocking officers was suggested or 
approved by the particular officer in- 
volved. Among the factors said to 
be considered in allocating the salaries 
paid by the service company and the 
holding company were the time devot- 
ed by the particular officer to each 
company, the needs of each company, 
and the duties normally attendant up- 
on the position of the officer. One of 
the service company’s witnesses ad- 
mitted that the allocations were 
“somewhat arbitrary.” In the present 
case it was stated that the interlocking 
board of directors, in determining the 
allocation of salaries, attempts “to lean 
way over backwards” to the end that 
the parent corporation pays more than 
its proportionate share. 

In dealing with this problem in the 
Ebasco Case, we said: 

“The act does not deal specifically 
with the problem of common person- 
nel between the registered holding com- 
pany and service company. It is clear, 
however, that if such interlocking re- 
lations operate to defeat the purposes 
of § 13, the Commission must regu- 
late or prohibit those relations. Ob- 
viously, the express mention of inter- 
locking relations in other parts of this 
statute and in other statutes cannot 
be construed as impliedly prohibiting 
this Commission from administering 
§ 13 in the light of its purposes. 

“Section 13 (a) plainly evidences a 
congressional intent to prohibit intra- 


278 





RE MIDDLE WEST SERVICE CO. 


system servicing by registered holding 
companies. One of the principal rea- 
sons for compelling a divorcement of 
holding company business from serv- 
icing business was to remove the bar- 
rier to ascertaining the cost of services 
which necessarily existed where hold- 
ing company functions were com- 
mingled with servicing activities. This 
reason is set forth in the Senate Re- 
port which accompanied S. 2796, one 
of the bills which preceded the final 
act. After discussing the purpose of 
the proposed § 13 of the bill to insti- 
tute a cost basis for intrasystem 
servicing, the report stated: ‘The 
object of this section [13] is not 
merely to require the contracts to be 
performed at cost but at the same time 
to avoid the almost impossible and 
wasteful task of trying to determine 
what that cost is when operations are 
commingled with various other activi- 


ties.’”” (Sen. Rep. No. 621, 74th 


Cong. 1st Sess. [1935] 36.) The 
pertinent portion of the bill, to which 
reference is made in the above report, 
is similar to that of the final act. 

“The language in the above report 
is particularly apposite. The amounts 
of salary of the common officers and 
employees allocated to Ebasco become 
part of its operating expenses and, 
therefore, enter into the ‘cost’ of per- 
forming services for the client asso- 
ciate companies. But the functions of 
the principal officers of Ebasco are 
‘commingled’ with their functions as 
officers of Bond and Share, and it is 
an ‘almost impossible and wasteful 
task’ to ascertain what segment of each 
of the services of the common officers 
is for Ebasco, and hence properly in- 


cluded in the ‘cost’ to serviced compa- 
nies, and what part for Bond and 
Share, and therefore chargeable only 
to it. Each of the officers in question 
occupies at least two positions: he is 
an officer of Bond and Share and an 
officer of Ebasco. Where his duties as 
an officer of Ebasco, in a particular 
transaction, begin, and his duties as an 
officer of Bond and Share end, can- 
not be determined. That difficulty is 
inherent in the situation. Bond and 
Share, as the parent of each of the 
companies serviced by Ebasco, has an 
abiding interest in matters pertaining 
to those companies. In every trans- 
action by Ebasco in which Bond and 
Share is somehow interested, the ofh- 
cers will be acting in dual capacities 
—as officers of Bond and Share and 
as officers of Ebasco. It is unreal to 
assume that the value of their services 
to each company can be determined 
with any degree of accuracy. The 
same is equally true of the services of 
any employee whose work entails a 
commingling of holding company and 
service company functions. 

“It is evident that effective regula- 
tion pursuant to § 13 (b) is ren- 
dered impossible so long as interlock- 
ing officers and employees are paid 
by both the registered holding com- 
pany and the subsidiary service com- 
pany. This condition can be remedied 
in either of two ways: (1) The of- 
ficers and employees who now hold 
positions in both companies can sever 
their relations with either company; 
(2) Bond and Share might undertake 
to pay the entire compensation of the 
common officers and employees. In 
either case, there would be no problem 





_ ‘41 The section prohibits a registered hold- 
ing company from performing any service, 
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sales, or construction contract for associate 
companies. A service contract is defined in 
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of equitably allocating the cost be- 
tween Bond and Share and Ebasco. 
We regard the second alternative as a 
step toward insuring that the stand- 
ards of § 13 are met. If this step does 
not prove effective, we shall have to 
decide whether complete segregation 
of directors, officers, and employees 
between the registered holding com- 
pany and subsidiary service company 
may not be necessary to insure eco- 
nomical and efficient servicing for the 
benefit of associate companies at cost 
under the act.’”® 

In Re United Light & Power 
Service Co. (1941) 8 SEC —, 38 
PUR(NS) 120, Holding Company 
Act Release No. 2608, we recently 
considered and approved an amend- 
ment filed by the declarant to adjust 
its organization to the standards indi- 
cated by the Ebasco Decision, supra. 
Under the terms of this amendment, 
the following persons were to be paid 
by the holding company: 

(a) Persons who are directors or 
officers of any associate holding com- 
pany.® 

(b) Persons who regularly per- 
form executive or administrative du- 
ties on behalf of one or more associate 
holding companies. 

(c) All persons employed in per- 
forming accounting and auditing serv- 
ices, except (i) those who are en- 
gaged in performing accounting and 
auditing work of the service company 


itself, and (ii) field auditors engaged 
primarily in performing services for 
associate operating companies. 

(d) Persons employed primarily in 
performing stock transfer services for 
associate holding companies. 

(e) Persons who are personal as- 
sistants, secretaries, and clerks of, or 
stenographers, reception clerks, file 
clerks, telephone operators, and mes- 
sengers generally engaged in perform- 
ing ministerial duties for, any of the 
persons designated in (a), (b), (c), 
and (d). 

This plan thus developed the ap- 
proach suggested by the Ebasco deci- 
sion and, for the most part, eliminated 
allocation of costs with respect to 
common officers, directors, and em- 
ployees of holding companies and op- 
erating companies. 

[1] Counsel for the service com- 
pany has not suggested that there are 
any material distinguishing factors be- 
tween the Ebasco Case and the case 
presented here. We think that the 
Ebasco and United Light & Power 
Decisions are determinative of the is- 
sue of interlocking officers, and we 
hold that, to achieve compliance with 
§ 13, the common officers of the serv- 
ice company and the parent corpora- 
tion must either sever their connection 
with one company or the other,” or 
be paid their entire salaries by the par- 
ent company.® 

This problem of common officers 





§ 2(a) (19), 15 USCA § 79b (a) (19) as 
rendering services for a charge. Equivalent 
definitions of sales and construction contracts 
are are in §§ 2(a) (20) and 2(a) (21), 
15 USCA § 79b (a) (20) (21 

57 SEC at pp. 1077, 1078, 35. PUR(NS) 
aa pp. 278-280, Holding’ Company Act Release 

6 There were two exceptions which present- 
ed special circumstances and required separate 
consideration. 
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7If this alternative is adopted, the severance 
must be bona fide and complete. Thus, any 
of the common officers who decide to resign 
from the parent corporation and remain with 
the service company must, in fact, confine 
their activities to service company work. 

8 Similar treatment must be effected in re- 
spect of the traveling expenses of the common 
directors, half of which are now being borne 
by the service company. 
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is further complicated in the instant 
case by the procedure which has been 
followed in respect of the immediate 
staffs of the five common officers. As 
has been pointed out, eight of the sec- 
retaries and assistant secretaries of 
these officers do not even keep a rec- 
ord of the time which they devote di- 
rectly and indirectly to the holding 
company and their entire salaries are 
paid by the service company. The 
remaining ten assistants of the execu- 
tive officers do keep time records, but 
the difficulty of allocating their time 
creates the same kind of problem as 
that discussed in respect of the com- 
mon officers. The record does not 


clearly indicate all of the persons em- 
ployed by the service company who 
act as personal assistants, secretaries, 
assistant secretaries, clerks, stenogra- 
phers, and messengers and perform 


ministerial services for the five com- 
mon officers. It is clear, however, that 
there are numerous individuals in this 
category and we hold that those em- 
ployees who are so closely aligned 
with the dual functions of the inter- 
locking officers that a fair and accu- 
rate allocation of their time is not 
practicable must be treated in the same 
way as the common officers. 


[2] If the common officers sever 
their relations with either company 
and the staff remaining with the service 
company devotes its entire time to 
service company business, this problem 
will be eliminated. If, on the other 
hand, the parent company should de- 
cide to pay the salaries of the common 
officers, we must require that the par- 
ent company also pay the salaries of 
the various subordinates whose activi- 
ties so closely reflect those of the inter- 
locking officers that a fair and accu- 
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rate allocation of time cannot be 
achieved. Cf. Re United Light & 
Power Service Co. supra: 

As indicated in the Ebasco Deci- 
sion, supra, if the second alternative 
suggested with reference to the pay- 
ment by the holding company of the 
salaries of common officers and their 
immediate staffs does not prove to be 
feasible, we shall have to decide 
whether complete segregation of the 
common officers may not be neces- 
sary to insure compliance with the 
standards of § 13. 

[3] 2. We have pointed out that in 
the instant case all of the stock of the 
service company is held by the parent 
corporation, and that the two com- 
panies have common executive officers 
and precisely the same board of di- 
rectors. These and other facts in the 
record seem to indicate that the service 
company and the holding company are 
completely identical. 

It is true that § 13 (b) permits a 
subsidiary of a registered holding 
company to operate as a service com- 
pany in accordance with the rules, reg- 
ulations and orders prescribed by the 
Commission. But it is equally true 
that § 13 (a) prohibits a registered 
holding company from acting as a 
service company, and we do not be- 
lieve that § 13 (a) permits a holding 
company to act through a “subsidiary” 
which, as in the instant case, is com- 
pletely identical with the holding com- 
pany. 

We need not, here, attempt to define 
the scope of the prohibition of § 13 
(a) in this respect. Counsel has stat- 
ed in his brief that “for some time 
there has been under consideration 
the election as directors of the service 
company of persons on the staff of the 
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service company and executives of the 
operating subsidiary companies, in 
which event Mr. Smith would be the 
only common director of both com- 
panies.” Such a plan would tend to 
confer separate identities upon the two 
companies and it does not appear that 
there are any obstacles to its being 
put into effect immediately. 

Our findings herein are confined to 
the specific issues presented in the 
hearing and we reserve jurisdiction to 
require that the service company take 
such further steps in the future as 
may be necessary to achieve the stand- 
ards and policy of § 13. In particu- 
lar, we have reference to various 
problems now under consideration in 
pending cases, including the applica- 
tion of the standards of § 13 to 
service company functions, the deter- 
mination of whether officers and di- 


rectors of the service company and of 
operating companies may serve as di- 
rectors of the holding company, and 
the general question of interlocking of- 
ficers of the service company, sub- 


holding companies, and operating 
companies.® We also leave open for 
further study and consideration the 
problem whether a service company 
may, consistently with the policy of 
8§ 13 (b) and (d) of the act, per- 
form services for holding companies. 
We note that, in the present case, 
the facilities of the service company 
are used by the parent company and 
by subholding companies. It appears 
that these services are confined to the 
comptroller accounting, commission 
and special work, traveling auditing, 


Federal income tax, budget and 
analysis, rate, legal, and corporate re- 
organization divisions, and time con- 
sumed by the members of these de- 
partments is tabulated and charged, 
with a loading for general overhead, 
to the respective holding company. If 
it develops that this practice is not con- 
sistent with §§ 13 (b) and (d), 
further revision may be necessary. 

We recognize that § 13 presents 
problems of considerable complexity 
and difficulty. These problems are 
being worked out, case by case, in an 
evolutionary process. As the princi- 
ples and standards are developed in 
these cases, respondents and other 
service companies will, of course, have 
the opportunity to revise their or- 
ganizations without the necessity for 
extensive hearings. To aid in facili- 
tating such revision, our staff will at 
all times be available for consultation 
with respect to the requirements of 
§ 13 as evolved in the decisions. 

[4] We conclude at the present 
time that compliance with the stand- 
ards of §§ 13 (a) and (b) requires (1) 
either that the officers who now hold 
positions in both the service company 
and the parent company sever their re- 
lations with one company or the other, 
or that the parent company undertake 
to pay the entire compensation of the 
common officers and of those of their 
subordinates whose activities are so 
closely aligned therewith that a fair 
and accurate allocation is not practica- 
ble; (2) that the service company 
cease to pay traveling expenses of any 
common directors; and (3) that 





From the record it appears that various 
officers and directors of the service company 
here serve as officers or directors of various 
associate companies, both operating and sub- 
holding. In all cases the associate company 
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pays, at most, a nominal salary. This issue 
has not been argued in the present proceeding 
and we will reserve for future consideration 
the question of the effect of this situation in 
the light of the standards of § 13. 
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steps be taken to revise the directorate 
of the service company. 

We will defer the issuance of a 
final order for a period of sixty days 
from the date of this opinion, during 
which time the service company and 
parent corporation may take steps to 
revise the organization of the service 


company in accordance with the views 
expressed herein. If within that time 
compliance is effected, an appropriate 
order will issue; otherwise we must 
set aside our order of July 31, 1936, 
1 SEC 606, approving the organiza- 
tion as a subsidiary service company 
of Middle West Service Company. 





TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


Re Nashville Water Company 


[Docket No. 2400.] 


Consolidation, merger, and sale, § 13 — Necessity of approval of contract. 
1. A contract by a public utility corporation to sell its property to another 
utility, or to anyone other than a nonutility, as defined by Chap. 42 of the 
Public Acts of 1935, is not valid until approved by the Commission, al- 
though a transfer of property to a municipality does not have to be 


approved, p. 285. 


Security issues, § 99 — Debt ratio — Water companies. 
2. The interest of the public is so vitally connected with the operation of a 
water utility that such a utility should have at least 25 per cent of equity 
and not to exceed 75 per cent of bonded indebtedness on its property, 


p. 286. 


Security issues, § 58 — For property acquisitions — Adequacy of equity. 
3. A utility should not be allowed to issue bonds which obligate the utility’s 
equity on a property in which the amount of the utility’s equity is not 
definitely ascertainable, in order for the utility to purchase a separate and 
distinct property in a separate and distinct community in which property to 
be purchased the utility will have no equity, and this is particularly true 
where the margin of equity in the first property owned by the utility is very 


close, p. 286. 


Security issues, § 49 — Bonding the equity — Necessary improvements. 
4. A public utility should not be allowed to bond its equity in its property in 
an amount which might prevent the use of the equity to borrow funds suffi- 
cient to put its property in proper condition, where large expenditures are 
necessary in order to put the property in condition to render adequate serv- 


ice to its customers, p. 286. 


Return, § 22 — Regulatory policy. 


Discussion of the regulatory policy of protecting the consumer from ex- 
ploitation and of permitting rates sufficient to permit a public utility to ob- 
tain a return which will induce the flow of necessary resources, financial and 
human, for rendering the service, p. 287. 


283 


38 PUR(NS) 





TENNESSEE RAILROAD AND PUBLIC UTILITIES COMMISSION 


Return, § 6 — Basis — Effect of capital recovery. 
Discussion of the rate base of a public utility company which has acquired 
facilities for a mere fraction of estimates of value because of their con- 
struction by nonutility entrepreneurs in real estate developments and specu- 


lation, p. 287. 


(Jourotmon, Commissioner, concurs in separate opinion.) 


[March 31, 1941.] 


ETITION by water company for permission to purchase cer- 

tain properties and to borrow money and to issue bonds for 

money so borrowed; petition denied and company ordered to 
present plans for improving present system. 


By the Commission: This matter 
came on to be heard on the 24th day 
of February, 1941, upon the petition 
of the Nashville Water Company, In- 
corporated, seeking permission to buy 
the waterworks and distribution sys- 
tems in and around Columbia, Maury 
county, Tennessee; in and around 
Winchester, Franklin county, Tennes- 
see; and in and around Cowan, Frank- 
lin county, Tennessee, from the Ten- 
nessee Utilities Corporation. The pe- 
tition set up that the petitioner had 
agreed to purchase the three afore- 
mentioned properties for the sum of 
$435,000; that there would be re- 
quired $60,000 to improve the exist- 
ing system in Columbia, Tennessee; 
that if the purchase was approved the 
company would need $10,000 work- 
ing capital and it would need an addi- 
tional sum of $60,000 to discharge the 
lien on the Davidson county properties 
of the petitioner; that the petitioner 
company had obtained from the 
Northwestern Mutual Life Insurance 
Company a firm commitment for the 
purchase of $565,000 of 25-year first 
mortgage sinking-fund bonds to be 
secured by a deed of trust on the 
Nashville property, Columbia prop- 
erty, Winchester property, and Cowan 
38 PUR(NS) 


property; said bonds bearing 33 per 
cent interest. The petition asked for 
the Commission’s approval of the is- 
suance of $565,000 worth of bonds to 
be sold to the Northwestern Mutual 
Life Insurance Company. During the 
hearing it developed that the city of 
Winchester and the city of Cowan had 
not consented to the transfer of the 
property. Therefore, the petition was 
amended to exclude them and the 
amount of bonds in question to be is- 
sued was reduced to $500,000. It also 
developed that all of the property of 
the Tennessee Utilities Corporation, 
including approximately eleven water 
properties and seven ice properties, 
was sold by said Utilities Corporation 
to a syndicate composed of the Equi- 
table Securities Corporation and the 
Cumberland Securities Corporation 
for the sum of $870,000. Under the 
contract, which was filed upon the 
Commission’s insistence, the Tennes- 
see Utilities Corporation agreed to 
convey to various nominees to be 
named by the said seller, the different 
pieces of property to be sold, and the 
price to be paid by the seller. One of 
the properties, Shelbyville Water 
property, was sold prior to the hearing 
to the city of Shelbyville, Tennessee. 
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[1] The transfer or sale of utility 
property to a municipality does not 
have to be approved by the Commis- 
sion (Chap. 42 of the Public Acts of 
1935), but the sale or transfer of 
property by a utility to another utility 
or to anyone other than a nonutility, 
as defined by the above chapter of the 
Public Acts of 1935, must be ap- 
proved by this Commission. The 
aforesaid contract between the Ten- 
nessee Utilities Corporation and the 
syndicate named, in so far as it seeks 
to transfer utility property, is not 
valid until approved by this Commis- 
sion, and it has not been so approved. 

The city of Columbia, through its 
representatives, appeared at the hear- 
ing and the city’s position was that it 
had consented by proper resolution to 
the transfer of the property from the 
Tennessee Utilities Corporation to 
It was 


Nashville Water Company. 
interested in the Commission’s deter- 


mination that the Nashville Water 
Company, if it were allowed to oper- 
ate the property, should have a suffi- 
cient equity with sufficient funds to 
make any necessary extensions or im- 
provements, so that city of Columbia 
and its citizens would be protected. 
The Nashville Water Company was 
formed for the purpose of buying a 
number of pipe lines lying principally 
in the seventh district of Davidson 
county, in and around Belle Meade, 
these pipe lines having been built in 
connection with real estate develop- 
ments. The company owned and op- 
erated the pipe lines for some time 
and did not submit to the Utilities 
Commission’s jurisdiction until the 
decision of the supreme court in the 
case of Nashville Water Co. v. Dun- 
lap, decided on the 6th day of April, 
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1940, — Tenn —, 34 PUR(NS) 404, 
138 SW (2d) 424. Prior to January 1, 
1941, the company operated the lines 
but water was sold through the lines 
by the city of Nashville, to whose sys- 
tems the lines were connected, and the 
city collected for the water. On Jan- 
uary 1, 1941, pursuant to a contract 
entered into between the Nashville 
Water Company and the city of Nash- 
ville, the company began selling water 
purchased from the city of Nashville, 
delivered to the company at the city 
limits, and redistributed by it to more 
than 3,000 customers. The company 
has, therefore, only operated in its 
present status since the beginning of 
1941. The testimony shows that the 
company has invested approximately 
$127,000 for the purchase of the vari- 
ous lines that make up this system. 
At present it is indebted to the Ameri- 
can National Bank in the amount of 
$60,000, borrowed from said bank. 
The company’s principal source of 
revenue was from the sale of taps or 
tapping privileges. The lines were 
purchased by the present company and 
in excess of $50,000 worth of these 
tapping privileges have been sold by 
it. On a large number of the lines pur- 
chased by the company the owners 
who sold them retained tapping 
privileges in the line. The extent of 
these privileges retained are not fully 
known by the company. 
Representatives of the company es- 
timate that the cost of replacing the 
present lines would exceed $600,000. 
Estimates are also made as to the 
amount of the depreciation. During 
the course of the hearing it was de- 
veloped that a sizeable expenditure 
would have to be made in order to in- 
terconnect a number of the lines and 
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in order to put the system in Davidson 
county in a position where adequate 
pressure and service would be ren- 
dered. It was conceded by the com- 
pany that a number of improvements 
would have to be made but the com- 
pany did not have any plan for the 
inauguration of these necessary im- 
provements. The improvements 
necessary to provide a minimum of 
adequacy as estimated was from $50,- 
000 to $60,000. That this expendi- 
ture is necessary on the Davidson 
county system immediately and before 
the summer season, in order that the 
customers of the company can have 
proper service, cannot be doubted. 
Engineering testimony was pre- 
sented as to the value of the Columbia 
system and also as to the need of im- 
provement on said system. These im- 
provements were estimated at $60,000. 


If the proposed bond issue were ap- 
proved the company proposed that it 
would get this amount of money and 
make the improvements immediately. 
During the course of the hearing the 
company proposed to put into effect a 
rate cut over the existing rate in 


Columbia, which would effect a 
$4,000 saving to the customers per 
year. 

[2] The Commission is of the opin- 
ion that the interest of the public is so 
vitally connected with the operation 
of a water utility that each utility 
should have at least 25 per cent of 
equity and not to exceed seventy- 
five per cent of bonded indebtedness 
on its property, and these are only 
the minimum requirements. These 
requirements are in accordance with 
sound utility practice and to allow 
the bonding of property for a sum in 
excess of that above mentioned would 
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not be considered by the Commission 
to be in the public interest. 

[3] The Commisson is further of 
the opinion that utilities should not be 
allowed to issue bonds, which obligate 
the utility’s equity on a property in 
which the amount of the utility’s equity 
is not definitely ascertainable, in order 
for the utility to purchase a separate 
and distinct property in a separate and 
distinct community in which property 
to be purchased the utility will have 
no equity, and this is particularly true 
where the margin of equity in the first 
property owned by the utility is very 
close. 

[4] The Commission is further of 
the opinion that where large expendi- 
tures are necessary in order to put a 
utility property in condition to render 
adequate service to its customers, as is 
the case in this utility’s property in 
Davidson county, that this utility 
should not be allowed to bond its 
equity in this property in an amount 
which might prevent the use of this 
equity by the company to borrow 
funds sufficient to put its property in 
proper condition, and that for the 
Commission to allow it to issue bonds 
under such circumstances would not be 
in the public interest. 

The record indicates that the Nash- 
ville Water Company has in addition 
to its present outstanding liens in the 
amount of $60,000, approximately 
62,600 shares of common stock of par 
value of $10 per share, but such com- 
mon stock was issued in exchange for 
property, and was not paid in capital 
except in one instance, and the record 
indicates that the amount of cash actu- 
ally paid in was only approximately 
13 per cent of the amount of stock 
issued. é’ 
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Since the company’s equity in the 
Nashville property has not been as- 
certained and is not readily ascertain- 
able; and since approval by the Com- 
mission might prevent the company 
from obtaining funds to make the 
necessary expenditures on the Nash- 
ville property, the Commission is of 
the opinion that the company’s equity 
in the Nashville property is not suf- 
ficient to justify the issuance of bonds 
in the amount and for the purposes 
requested, and does not consider the 
proposal of the company for the is- 
suance of such bonds to be sound fi- 
nancing. 


It is therefore ordered by the Com- 
mission : 

1. That the petition requesting the 
approval of the purchase of the 
Columbia Water system by the Nash- 
ville Water Company be, and the same 
is hereby, denied. 

2. That the petition requesting the 
Commission’s approval of the issuance 
of bonds in the amount of $500,000 
be, and the same is hereby, denied. 

3. That the company prepare and 
present to the Commission within a 
reasonable time, not to exceed thirty 
days, a plan for the Commission’s ap- 
proval setting out what the company 
proposes to do in order to improve the 
Davidson county system so that ade- 
quate and proper service can be ren- 
dered by the company to its customers 
in Davidson county. 

The Commission will retain juris- 
diction in this matter for such other 
and further orders as it may from time 
to time deem necessary. 


JouroLMon, Commissioner, con- 


curring: The existence of the Rail- 
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road and Public Utilities Commission 
is chiefly justified by its effectiveness 
in preventing the unjust enrichment 
of the operators of utility services at 
the expense of the users of those 
services. Regulation in this state is 
similar to that in other states of the 
Union, which has universally been in- 
stituted with the primary purpose of 
protecting the consumer from exploita- 
tion by those from whom he is obliged 
to obtain the essential utility services. 
Under our system of private enter- 
prise, Commissions are justified in al- 
lowing utilities rates sufficient to per- 
mit the latter to obtain a return which 
will induce the flow to them of the 
necessary resources, financial and hu- 
man, for rendering the service. But 
in the instant case the facilities needed 
to enable the utility to render such 
service were obtained for a mere frac- 
tion of solemn estimates of their value, 
because, forsooth, the properties were 
actually constructed by nonutility en- 
trepreneurs in order to enable them 
to obtain benefits from real estate de- 
velopment and speculation. Having 
obtained these benefits, they then dis- 
posed of the remainder of the proper- 
ties, including the water pipe lines, for 
a small percentage of the original cost, 
and the utility service has become, as 
it were, a mere by-product of a real 
estate boom. Thus the basic reason 
for permitting a return on the full 
amount of the original expenditure, a 
large part of which has been recovered 
from capital contributed for other 
purposes, becomes an academic con- 
sideration. The rate base, on which 
the utility is entitled to earn a reason- 
able return, cannot be founded on the 
original cost or the reproduction cost 
new less depreciation alone, but the 
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other controlling factors are entitled to 
greater weight. 

If the Commission were to permit 
the issuance of heavy overriding bod- 
ies of securities, all of which would 
become an obligation of the company 
to be paid for out of charges to the 
consuming public, control over rates 
would be vitiated and lost and the 
tendency would be to bring about ex- 
cessive returns for the company in or- 
der to pay the large interest and divi- 
dend burdens. Only by denying such 
applications as in the instant case can 
unjust enrichment of the operators at 
the expense of the consuming public 
be prevented. 

I wholeheartedly agree with the ac- 
tion of the Commission in denying its 
approval of the issuance of bonds in 


the present case. This view of the 
case is based upon the considerations 
stated above. I have formerly stated 
that it is in the public interest to re- 
quire public utilities to have a sub- 
stantial equity in their properties. Re 
Tennessee Electric Power Co. (1937) 
20 PUR(NS) 17, 40-42. In such 
a company as the petitioner, bonded in- 
debtedness should not exceed 50 per 
cent of the prudent investment in its 
property. I do not agree that mini- 
mal requirements of 25 per cent 
equity and 75 per cent bonded indebt- 
edness stated by way of dictum in the 
order should be established, as it ap- 
pears that these proportions are whol- 
ly out of line when applied to the 
specific facts shown in the present 
case. 





CALIFORNIA RAILROAD COMMISSION 


Re T. E. Brown, Doing Business As 
Woodland Warehouses 


[Decision No. 34016, Application No. 24031.] 


Security issues, § 42 — Necessity of Commission authorization — Indebtedness 
for nonutility purposes — Deed of trust. 
Commission authorization should be obtained for execution of a deed of 
trust which subjects utility properties to the lien thereof, as well as for the 
issuance of a note designed in part to renew indebtedness incurred for the 
purchase of utility properties, although a large portion of an indebtedness 
represents moneys borrowed for nonutility purposes. 


[March 18, 1941.] 


PPLICATION for permission to execute note and deed of trust 
A on public utility property; granted. 


By the Commission: This is an 
application by T. E. Brown for an or- 
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der authorizing the execution of a 
deed of trust and the issue of a note. 
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T. E. Brown, operating under the 
frm name and style of Woodland 
Warehouses, is engaged in the public 
utility warehouse business in Wood- 
land, primarily for the storage of 
grain and rice, and in certain non- 
utility activities. His financial state- 
ment attached to his petition shows his 
assets and liabilities as of June 30, 
1940, as follows: ‘ 


Assets 
Land, buildings, and equipment .. 
Other investments 
Cash on hand and in bank 
Accounts receivable 
Accrued storage 
Merchandise 
Prepaid interest 


$90,327.17 
4,836.54 
4,108.94 


$119,136.45 


Total assets 

Liabilities 
Mortgages or liens on real estate $10,773.24 
Notes payable 4,862.48 
Accounts payable 33.73 
Other liabilities 40.66 
Deferred: credits 3,000.00 
Net worth 100,426.34 


Total liabilities $119,136.45 


Applicant at one time was engaged 
in business with one Dennis Collins. 
During 1935, pursuant to authority 
granted by the Commission by Deci- 
sion No. 27806, dated March 11, 
1935, he acquired the interest of Den- 
nis Collins in the properties he now 
operates, and issued a promissory note 
in the amount of $11,689.81, and as- 
sumed the payment of certain indebt- 
edness, reported at that time in the 
amount of $17,966. 


The present application shows that 
during 1940 the note to Dennis Collins 
had been reduced to $2,839.81, the in- 
debtedness assumed to $8,362.46, and 
that applicant made arrangements with 
the Capital National Bank of Sacra- 
mento to consolidate the unpaid bal- 
ances into one loan. On or about the 
[19] 
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same time, he arranged to borrow 
from the same bank the additional 
sum of $20,000 to finance the cost of 
a rice drying plant. Such sum and 
the unpaid balances due on the utility 
loans issued or assumed, as aforesaid, 
were consolidated into one note for 
$30,000, dated as of July 22, 1940. 
The note is payable at the rate of 
$500 per month with interest at the 
rate of 6 per cent per annum. The 
whole of said principal sum and in- 
terest is payable on July 22, 1942. 
The payment of the note is secured by 
a deed of trust upon all of applicant’s 
real property, including the property 
used in his public utility operations. 

The Commission did not authorize 
the execution of the deed of trust and 
the note dated July 22, 1940. Al- 
though a larger portion of the indebt- 
edness represents moneys borrowed 
for nonutility purposes, the deed of 
trust securing its payment includes 
public utility properties among those 
proposed to be subjected to the lien 
thereof, and the note was designed, in 
part, to renew indebtedness incurred 
for the purchase of public utility prop- 
erties. It is our opinion, therefore, 
that applicant should have received the 
authorization of this Commission be- 
fore he attempted to place the lien on 
the public utility warehouse proper- 
ties or to issue the long-term note. 

However, it clearly appears that ap- 
plicant’s failure to obtain such author- 
ization was through inadvertence and 
with no intent to evade the provisions 
of the Public Utilities Act. When his 
attention was called to the provisions 
of the act, he forthwith filed the pres- 
ent application. 

The Commission has considered 
this matter and is of the opinion that 
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a public hearing is not necessary, and 
that the request of applicant should be 
granted, as herein provided, therefore, 

It is hereby ordered that T. E. 
Brown be, and he hereby is, author- 
ized to execute a deed of trust and to 
issue a note in the principal amount of 
$30,000 for the purpose of renewing 
outstanding indebtedness and of fi- 
nancing the cost of additional proper- 
ty, such deed of trust and note to be 
in, or substantially in, the same form 
as the deed of trust and note filed in 
this proceeding. 

It is hereby further ordered that the 


authority herein granted to execute a 
deed of trust and to issue a note is for 
the purpose of this proceeding only 
and is granted only in so far as this 
Commission has jurisdiction under the 
terms of the Public Utilities Act and 
is not intended as an approval of said 
deed of trust and note as to such other 
legal requirements to which they may 
be subject. 

It is hereby further ordered that the 
authority herein granted will become 
effective when applicant has paid the 
fee prescribed by § 57 of the Public 
Utilities Act, which fee is $28. 





PENNSYLVANIA PUBLIC UTILITY COMMISSION 


Re Butler Railways Company 


[Application Docket No. 59908.] 


Street railways, § 8 — Powers of municipalities — Contracts. 
A city council has authority to enter into an agreement with a street rail- 
way company providing that upon abandonment of the street railway serv- 
ice all tracks, wires, poles, and overhead structures on the city streets shall 
become the property of the city in consideration of its release of the rail- 
way company from all claims arising from the removal of such structures 


and the repairing of the streets. 


[March 26, 1941.] 


PPLICATION for approval of dissolution of street railway 
A company and the abandonment of tts service and facilities 
and of an agreement between the company and municipality; 

granted. 


By the Commission: An agree- 
ment dated November 19, 1940, be- 
tween Butler Railways Company and 
the city of Butler, filed with the Com- 
mission on November 27, 1940, pro- 
vides that upon abandonment of street 
railway service by Butler Railways 
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Company all tracks, wires, poles, and 
overhead structures on paved city 
streets become the property of the city 
of Butler in consideration of the city’s 
release of the Railways Company 
from all claims now pending or which 
may be caused or may arise “from the 
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removal of the above-mentioned struc- 
tures and the repairing of the paved 
streets.” 

Under date of December 17, 1940, 
the Commission instituted adverse 
proceedings to determine the reason- 
ableness, legality, or any other matters 
affecting the validity of the contract. 

On November 13, 1940, the Butler 
Railways Company filed its applica- 
tion at A. 59908, for a certificate of 
public convenience evidencing our ap- 
proval of the dissolution of said com- 
pany. At the hearing the application 
was amended so as to include a cer- 
tificate of public convenience to cover 
complete abandonment of street rail- 
way service. 

After due notice a hearing was held 
on Friday, February 28, 1941, at 10 
A. M., in the courthouse at Butler, at 
which appearances were entered for 


counsel of the Butler Railways Com- 
pany, the solicitor for the city of But- 
ler, and counsel for unnamed protest- 


ing taxpayers. The two proceedings 
were consolidated for the purpose of 
hearing. 

On October 16, 1940, at A. 58709, 
Folder No. 2, we granted a certificate 
of public convenience to the Butler 
Motor Transit Company evidencing 
our approval of the right of said com- 
pany to operate motor vehicles for the 
transportation of persons and pack- 
ages, aS a common carrier, on sched- 
uled routes between points in the city 
of Butler and vicinity, Butler county, 
via designated routes, subject to the 
following, inter alia, conditions: 

“(a) That the rights, powers, and 
privileges herein granted to furnish 
bus transportation, shall become effec- 
tive only upon the discontinuance of 
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street railway service by Butler Rail- 
ways Company. 

“(b) That the rights, powers, and 
privileges herein granted to furnish 
bus transportation shall be conditional 
upon the inauguration of bus opera- 
tion over all the routes hereinbefore 
described, on or before December 15, 
1940.” (By order dated November 
27, 1940, we extended the time for the 
inauguration of bus service to Feb- 
ruary 15, 1941.) 

The testimony shows that street car 
service was totally abandoned by the 
Butler Railways Company about noon 
on the 30th day of January, 1941. 

Testimony further shows that the 
assets of the Butler Railways Compa- 
ny are as follows: $304.11 cash in 
bank; $18,000 received from the sale 
of tracks, wires, poles, and other struc- 
tures beyond the limits of the city of 
Butler; one lot in the city of Butler, 
valued at $1,000, and a tract of land 
known as Alameda Park, valued at 
$20,000, or a total of $39,304.11. 

The testimony also shows that the 
liabilities of the Butler Railways Com- 
pany are as follows: bonds outstand- 
ing $250,000, with interest accrued 
thereon $109,788.53; West Penn 
Power Company for electric current, 
$22,917, Social Security Tax, ap- 
proximately $200. 

However, if the agreement of No- 
vember 19, 1940, is not permitted to 
become effective, there will be added 
to the assets the sum of $14,250, being 
the estimated salvage value of tracks, 
poles, wires, and overhead structures 
in the city of Butler, and to the lia- 
bilities there will be added the sum of 
$37,511.46, due to the city by virtue 
of a franchise agreement, plus the cost 
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of the removal of tracks and facilities 
and repaving the track area. 

The city clerk testified that a fran- 
chise agreement was entered into be- 
tween the city and Railways Company 
on January 23, 1925, effective Janu- 
ary 1, 1925, whereby the Railways 
Company was obligated to pay to the 
city the sum of $3,000 per year at the 
rate of $250 per month, and that from 
1930 to the date of the hearing, Rail- 
ways Company had made five pay- 
ments of $250 or a total of $1,250. 
He further testified that there was due 
to the city from Railways Company 
the sum of $2,761.46 from an account 
designated as a material account. 

It appears that the estimated cost 
of the removal of track and facilities 
and repaving the track area is $55,000. 
Allowing an estimated credit of $14,- 
250 for salvage, the net estimated 
cost is $40,750. This is more than 
the total assets of Railways Company. 

From the foregoing, it appears that 
under the terms of the franchise 
agreement and the company’s obliga- 
tion to remove its track and facilities 
and repave the track area, the com- 
pany’s obligations to the city are as 
follows : 


Payment due city under terms of 
agreement of January 23, 1925 .. $34,750.00 
Material account 2 


Net estimated cost of repaving 
track area 40,750.00 

Total obligation of company to 
i $78,261.46 
39,304.11 


$38,957.35 


The city engineer testified that after 
the agreement of November 19, 1940, 
was entered into, the city has entered 
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into negotiations to secure a WPA 
project for the removal of the tracks, 
wires, poles, etc., from the streets and 
the repaving of the entire width of the 
streets including the portion presently 
occupied by the track at an estimated 
cost of $142,000, of which the city’s 
share is $35,000, less the salvage value 
of the tracks and facilities of $14,250, 
or a net cost to the city of $20,750, 
Witness further testified that one of 
the requisites of securing such a proj- 
ect is the ownership by the city of the 
trackage and line and, further, that 
upon receipt of an order approving the 
dissolution of the Railways Company, 
the project will be approved. 

Witness further testified that he 
had made a study of the situation 
with respect to the tracks in the streets 
as exists in Butler as well as similar 
situations in other cities, and from 
those studies it is his opinion that the 
agreement of November 19, 1940, is 
for the best interests of the city. 

A member of the city council, in 
charge of streets, testified that at the 
time he signed the agreement of No- 
vember 19, 1940, he knew that such 
an agreement would release the Rail- 
ways Company from all its franchise 
obligations in consideration of the 
transfer to the city of all tracks, wires, 
and overhead structures by Railways 
Company, located in the city, and in 
his opinion such agreement would be 
to the best interest of the city. 

At the present time all of the as- 
sets of Railways Company have not 
been reduced to cash, and it may be 
some time before that is accomplished, 
because a considerable part is real es- 
tate. Meanwhile some, if not all, the 
tracks will remain in the streets and 
will be a greater hazard to the travel- 
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ing public than they now are (protes- 
tants admit that the tracks in the streets 
are dangerous) unless the streets are 
properly maintained. The cost of 
such maintenance would of course be 
on the city. 

It is apparent, from the fact that said 
agreement was signed by all members 
of the city council and the mayor, 
that, in their opinion, the agreement is 
for the best interest of the city. 
While that opinion is not binding up- 
on us, it is entitled to respectful con- 
sideration and should not be over- 
ruled except for weighty reasons. 

The record indicates that the finan- 
cial condition of Butler Railways Com- 
pany is not such as to permit it to dis- 
charge its franchise and other financial 
obligations. It appears from the rec- 


ord that if we require Railways Com- 
pany to-remove rails, ties, and over- 


head structures, and repave at its own 
expense, the proportionate share of the 
city under a WPA project, to pave 
the other portions of the streets would 
be more than the city’s net proportion- 
ate share of the contemplated WPA 
project, if the agreement of November 
19, 1940, is permitted to become ef- 
fective. Furthermore, it appears that 
the contemplated WPA project will 
be to the best interest of the city, and 
as this plan is predicated upon the city- 
ownership of the trackage and our ap- 
proval of the abandonment of street 
railway service and the dissolution of 
Railways Company, we shall approve 
the abandonment of street car service 
and the dissolution of the Railways 
Company. 

Counsel for the protestant taxpay- 
ers contended that the city council has 


no authority to enter into such an 
agreement. There is no merit to that 
contention. In West Penn R. Co. v. 
Public Utility Commission (1939) 
135 Pa Super Ct 89, 101, 102, 29 
PUR(NS) 22, 30, 4 A(2d) 545, the 
court said: 

“Section 1910, Art. 19, of the Act 
of June 23, 1931, P.L. 932, 53 PS 
12198-1910, authorizes any city of 
the third class (city of McKeesport) 
to enter into an agreement with a 
street railway company ‘affecting, fix- 
ing, and regulating the franchises, 
powers, duties, and liabilities of such 
companies, and the regulations and re- 
spective rights of the contracting par- 
ties,’ and to ‘provide for payments 
by the companies to the city in lieu of 
the performance of certain duties or 
the payment of license fees or charges 
imposed in favor of such city, by the 
charters of the respective companies, 
or by any general law or ordinance. 

’ Such contracts, however, are 
‘subject to the provisions of the Pub- 
lic Service Company Law.’ The con- 
tract between appellant and the city of 
McKeesport was legal and was within 
the power of the city to make, subject 
to the Commission’s approval.” 

After full consideration of the mat- 
ters and things involved, we are of the 
opinion and find that approval of the 
application of Butler Railways Com- 
pany for dissolution, and the abandon- 
ment of street railway service, is nec- 
essary or proper for the service, ac- 
commodation, convenience, or safety 
of the public, and further find that the 
agreement between Butler Railways 
Company and the city of Butler, dated 
November 19, 1940, should be ap- 


proved. 
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CALIFORNIA RAILROAD COMMISSION 


Re Pacific Gas & Electric Company 


[Decision No. 33946, Application No. 21744.] 


Franchises, § 5 — Approval of rights — Protection of existing service. 


1. The Commission, in granting a certificate to exercise a franchise, at- 
tempts to provide some safeguard against uncontrolled utility competition, 
whether the competition be a possible invasion of one utility into the field 
occupied by another of like character, or the area invaded be served by 
a nonutility corporation, p. 295. 


Franchises, § 5 — Approval of rights — Protection of existing service. 


2. The Commission will not limit a certificate to exercise a franchise so 
as to foreclose the utility from making ordinary service extensions within 
the area it has undertaken to serve, when the utility, upon applying for 
the certificate, has declared its intention not to make any extension in 
competition with existing services, and if another utility should assert and 
possess a similar right, the Commission has power to restrict further utility 
extensions should the necessity for such limitation then appear, p. 295. 


Franchises, § 6 — Exercise of rights — Limitations on grant. 


Statement in dissenting opinion that if the purpose of § 50(b) of the 
Public Utilities Act is to authorize the Commission to grant certificates to 
exercise franchises to operate, granted by counties, it has no application 
in a proceeding seeking a certificate to exercise a franchise, because coun- 


ties have no authority to grant franchises to operate, their authority being | 
limited to the narrower grant of a right to use the highways in operating, .. 


p. 303. 
Franchises, § 5 — Exercise of rights — Questions involved. 


Statement in dissenting opinion that if the intent of § 50(b) of the 
Public Utilities Act was that the Commission should only certificate the 
rights granted by counties to use the roads, consideration of operative rights 
would not be involved in a proceeding seeking a certificate to exercise a 
franchise, and no limitations on the right to operate under the order grant- 
ing the certificate would be involved, p. 303. 
Franchises, § 5 — Commission approval — Limitations on grants. 

Statement in dissenting opinion that if under § 50 (b) of the Public Utili- 
ties Act the Commission may authorize an electric company to operate 
(distinguished from approving a county’s grant of a right to operate) 
proper territorial and other limitations should be included in an order 
granting a certificate, p. 303. 


Franchises, § 5 — Terms of grant. 


Discussion in dissenting opinion of whether an order made it clear whether 
the Commission was granting a certificate to operate or only a certificate 
approving applicant’s use of roads, where it has or hereafter obtains a 
right to operate, p. 303. 
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Certificates of convenience and necessity, § 169 — Exercise of rights — Terms 
of grant. 

Discussion, in dissenting opinion, of whether or not a finding should be 
made that public convenience and necessity require that an electric com- 
pany have a certificate to operate in all parts of a county where the utility 
operates in less than one-third of the county, when there is no showing of 
any plan to enlarge operations, and the evidence shows that part of the 
county not served by the company is being served by other utilities and 
one municipal operation, p. 304. 


Franchises, § 5 — Approval — Extension of operation. 

Discussion, in dissenting opinion, of the problem of giving an applicant 
for a certificate to exercise a franchise such authority as it may require 
from time to time to make such extensions as are made in the ordinary 
course of business to serve new customers, and to improve service to exist- 
ing customers without seeking Commission authority for such extension, 
p. 304. 

Monopoly and competition, § 78 —- Authority to compete with public agencies. 
Statement, in dissenting opinion, that the fact that the Commission does 
not, under existing law, have the authority to regulate the activities of 
public agencies, does not indicate that an electric company should be given 
blanket authority to compete as it sees fit with such agencies, p. 307. 


(WAKEFIELD and HAvENNER, Commissioners, dissent.) 
[February 25, 1941.] 


_ george for certificate to exercise the right, privilege, 


and franchise granted by ordinance; granted in part. 
+ 


By the Commission: Pacific Gas 
and Electric Company seeks a modifi- 
cation of the order contained in our 
Decision No. 32751 of January 23, 
1940, which order granted a certifi- 
cate for the partial exercise of the 
electric franchise obtained from the 
county of Mendocino. 


lar service. Applicant points out that 
it has stipulated not to invade any 
area now being served by other utili- 
ties or municipal corporations, and as- 
serts that by § 50(a) of the Public 
Utilities Act it is accorded the right to 
make extensions into areas contiguous 
to its present system as long as it does 


The substance of the plea advanced 
for an amendment of that order is 
that the Commission has unnecessarily 
restricted applicant’s future service 
areas to those portions of the county 
within which extensions of its existing 
electric system may be made in the or- 
dinary course of business as permitted 
by any applicable extension rule ap- 
proved by the. Commission, provided 
that no other utility or political body 
may at the time be rendering a simi- 
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not invade the territory served by oth- 

er public utilities of like character. 
[1, 2] Upon reconsideration of 
the matter, we are of the opinion that 
some modifications of the order first 
issued are appropriate and desirable. 
It has ever been the object of the 
Commission to provide some safe- 
guard against uncontrolled competi- 
tion, whether the competition be a pos- 
sible invasion of one utility into the 
field occupied by another of like char- 
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acter, or the area invaded be served by 
a nonutility corporation. But when 
the possibility of such future conflict 
is largely removed by the applicant’s 
declared intention not to make any 
extension in competition with existing 
services, it has never been the prac- 
tice of the Commission, nor does the 
necessity now appear, to so limit the 
certificate granted as to foreclose the 
utility from making ordinary service 
extensions within the area it has un- 
dertaken to serve. Should another 
assert and possess a similar right, such 
conflicts may be dealt with by the Com- 
mission under its reserved power to re- 
strict further utility extensions should 
the necessity for such limitation then 
appear. 

We are of the opinion that the orig- 
inal order made in this proceeding 
should be amended. 


ORDER 


The petition of Pacific Gas and Elec- 
tric Company for a modification of 
the Commission’s Decision No. 32751 
having been fully considered, and 
good cause appearing, it is hereby or- 
dered that the order contained in said 
decision: be and hereby is amended to 
read as follows: 

It appearing, and being found as a 
fact that public convenience and ne- 
cessity so require, Pacific Gas and 
Electric Company is hereby granted 
a certificate to exercise the rights 
and privileges granted by the county 
of Mendocino by Ordinance No. 258 
adopted December 16, 1936, to the ex- 
tent that Pacific Gas and Electric 
Company may exercise said rights and 
privileges within such parts or por- 
tions of said county as are now served 
by it or as hereafter may be served 
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by it through extensions of its exist- 
ing system made in the ordinary 
course of business as contemplated 
by § 50(a) of the Public Utilities 
Act; provided, however, that this cer- 
tificate shall be subject to the stipu- 
lation given by Pacific Gas and Elec- 
tric Company that, except upon fur- 
ther authority of this Commission first 
obtained, it will not exercise such 
franchise for the purpose of furnish- 
ing or supplying electricity in those 


parts or portions of said county now | 


being served by Central Mendocino 
County Power Company, the city of 
Ukiah, California Public 


Company, Benbow Power Company, 
Pt. Arena Electric Light and Power 
Company, or E. N. Frost, and sub- 
ject also to the condition that the Rail- | 
road Commission may hereafter by ap- 
propriate proceeding and order limit 
the authority herein granted as to any 


territory within said county not then | 


being served by Pacific Gas and Elec- 
tric Company. It is provided further 
that no claim of value for such fran- 
chise or the authority herein granted in 
excess of the actual cost thereof shall 
ever be made by grantee, its successors 
or assigns, before this Commission or 
before any court or other public body. 

The authority herein granted shall 
become effective on the date hereof. 


WAKEFIELD, Commissioner, dis- 
senting: I dissent from the forego- 
ing supplemental order. 

I believe Decision No. 32751 
should be amended to include a direct 
finding of public convenience and ne- 
cessity, in so far as public convenience 
and necessity can be found, for the 
exercise of whatever rights are grant- 
ed by the decision. I feel that Deci- 
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sion No. 32751 should otherwise re- 
main in effect as issued, except to 
enlarge the meaning of the phrase 
“political body” as hereinafter pointed 
out, and to clarify the question of 
whether operating rights are being 
granted. 

I differ from the foregoing prevail- 
ing opinion and the supplemental 
order based thereon, in the following 
particulars : 

1. It is not clear therefrom whether 
operating rights or only rights to use 
the highways are being dealt with. 
Other orders of the Commission 
granting certificates where city or 
county franchises were involved have 
not been clear on this point but the 
issue has now been raised as to what 
sort of certificate is being granted and, 
being raised, it should be decided. If 
in this proceeding the Commission is 


not dealing with operating rights, and 
if no right to operate an electric sys- 
tem is being granted by the foregoing 
supplemental order, the Commission 


should say so. Otherwise, the Com- 
mission puts it in the power of the ap- 
plicant to construe an order which only 
grants the right to exercise a fran- 
chise to use the highways as an order 
granting operating rights, and to rep- 
resent to the interested investment of- 
ficials in other states that it has rights 
to “operate” in areas where it does 
not actually possess them. 

2. There should be a greater limi- 
tation on where the applicant may op- 
erate, if operating rights are being 
granted. The limitation contained in 
the foregoing supplemental order, that 
the applicant shall abide by its stipu- 
lation, voluntarily given, that it will 
not compete with existing utilities or 
the city of Ukiah in territory “now be- 
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ing served” by such other agencies, is 
not sufficient to protect against com- 
petition where the others may be serv- 
ing (outside of the area now being 
served) when the applicant desires to 
start competition. 

It has been suggested that this latter 
objection can be fully met by a gen- 
eral order of the Commission applying 
to all utilities and adopting appropriate 
rules governing extensions. I think 
that may be true and I shall favor the 
adoption of such a general order ade- 
quately meeting the problem herein 
involved. However, such an order is 
not now before us; we do not know 
what terms the Commission can agree 
on for such a general order; and I 
do not believe the Commission should 
grant the authority which it does in 
the foregoing supplemental order to 
this applicant at this time without 
greater limitation. 

3. The conclusion that public con- 
venience and necessity require the ex- 
ercise of the franchise on a county- 
wide basis is factually inaccurate un- 
less the limitations I propose are 
adopted. Public convenience and ne- 
cessity do not now require that the ap- 
plicant serve the whole county; there 
is little possibility that they will ever 
require it; and certainly public con- 
venience and necessity do not require 
that applicant be given authority now 
which may permit it to extend its serv- 
ice at some time in the future into an 
area then being adequately served by 
another agency. 

In view of my conclusions and the 
importance of this matter, a discussion 
of the proceeding and what is involved 
therein is desirable. 

Pacific Gas and Electric Company 
has filed a petition for amendment 
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and modification of the order of the 
Commission rendered in Decision No. 
32751 on January 23, 1940, in this 
proceeding. This decision grants to 
applicant a certificate of public con- 
venience and necessity to exercise in 
part a franchise granted by the board 
of supervisors of Mendocino county. 

Applicant requests amendment in 
the order to include a direct finding 
of public convenience and necessity. 
Such a direct finding was not made 
in Decision No. 32751, although the 
Commission therein “ordered that a 
certificate of public convenience be 
and hereby is made and granted to Pa- 
cific Gas and Electric Company.” 
This request should be granted, as 
is done in the foregoing order, though 
I cannot agree that public convenience 
and necessity was established to the 
extent found under one of the possi- 
ble interpretations of the order here- 
after discussed. 

Applicant’s further request for 
modification arises out of the fact that 
the certificate to exercise the fran- 
chise was granted only in part and 
subject to certain limitations. The 
foregoing supplemental order, while 
not eliminating all restrictions, does 
modify them in the applicant’s favor. 

The franchise in question was 
granted by Ordinance No. 258 of the 
board of supervisors of Mendocino 
county, the granting portion of which 
is as. follows (being all of § 1 of said 
ordinance) : 

“Section 1. The right, privilege, 
and franchise of erecting, construct- 
ing, and maintaining electric lines con- 
sisting of poles or other suitable 
structures and wires, crossarms, and 
other appliances installed thereon, in- 
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cluding wires for the private telephone 
and telegraph purposes of the grantee, 
in so many and in such parts of the 
public highways, streets, roads, and 
places of said county of Mendocino as 
the grantee of said right, privilege, 
and franchise may from time to time 
elect to use for the purposes herein- 
after specified, and of using such elec- 
tric lines for the purpose of transmit- 
ting, conveying, distributing, and sup- 
plying electricity to the public for 
light, heat, power, and all lawful pur- 
poses, are hereby granted by said 
county of Mendocino for the term of 
fifty years from and after the time 
when this ordinance shall take effect, 
to Pacific Gas and Electric Company, 
its successors and assigns.” 
Applicant now serves electricity in 
Mendocino county. Its operations are 
confined to approximately the souther- 
ly one-third of the county. Its most 
northerly point of operation is the 
Potter Valley powerhouse west of 
Willits, from which a 60,000-volt 
transmission line runs southerly near 
the easterly line of the county through 
Hopland and into Sonoma county on 
the south. Various distribution lines 
lead from this transmission line con- 
fined mostly to the easterly part of 
the southerly one-third of the county, 
except one line which extends from 
near Ukiah westerly through or near 
Booneville to Navarro. The areas op- 
erated are around Potter Valley, 
Ukiah, Hopland, Booneville, and 
Navarro, including the first and the 
latter three unincorporated towns. 
The instant franchise would not ap- 
ply to the service within the city of 
Ukiah, which is incorporated. The 
city of Ukiah has a municipal sys- 
tem which serves that community, but 
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the applicant has resale customers 
therein, including the city of Ukiah. 

Other privately owned utilities op- 
erating in the county are Central 
Mendocino County Power Company, 
operating in and around Willits (since 
the hearing in this matter this opera- 
tion has been acquired by California 
Public Service Company); Point 
Arena Electric Light and Power Com- 
pany, operating in the area in and 
around Point Arena on the coast near 
the southerly boundary of the county 
and the area in and around Covelo in 
the northeastern part of the county; 
California Public Service Company 
operating in the area in and around 
Fort Bragg and the town of Mendo- 
cino, both on the coast; Long 
Valley Light and Power Company, 
serving the area in and around Lay- 
tonville; the Benbow Power Com- 
pany in the extreme northerly por- 
tion of the county and whose opera- 
tions also extend into Humboldt coun- 
ty on the north. 


Applicant holds various Mendocino 
county franchises at the present time. 
The first covers the area formerly 
known as the town of Potter Valley 
which has since been disincorporated. 
This franchise known as Ordinance 
No. 40 expires on July 20, 1957. 

The second franchise, known as Or- 
dinance No. 151, was granted to 
Snow Mountain Water and Power 
Company and expires on June 21, 
1956. 

The third franchise is a general 
county franchise (Ordinance No. 183 
of the board of supervisors of 
Mendocino county) and runs until 
October 6, 1961. 

The fourth was granted originally 
to California Telephone and Light 
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Company, is known as Ordinance No. 
200 and expires March 30, 1964. 

The fifth was originally granted to 
Snow Mountain Water and Power 
Company, is known as Ordinance No. 
224, and expires September 14, 1977. 

All of these franchises except that 
granted by Ordinance No. 183 cover 
less territory than the entire county. 
The record is not clear as to what por- 
tion of the county each covers, other 
than that granted by the former town 
of Potter Valley. There is nothing 
in the record to indicate and appli- 
cant does not contend it does not have 
ample authority to maintain its 
present operations in the county and 
any presently contemplated exten- 
sions thereof. Applicant does allege 
that it is desirable to extend the term 
of its franchise rights in this county 
to a date past 1961, the date of the 
franchise granted under Ordinance 
No. 183. In this connection, it states 
in its application herein: 


“That while applicant is in posses- 
sion and ownership of valid franchises 
of erecting, constructing, and main- 
taining electric lines in the public high- 
ways, streets, roads, and places of said 
county of Mendocino, and of using 
such electric lines for the purpose of 
transmitting, conveying, distributing, 
and supplying electricity to the public 
for light, heat, power, and all lawful 
purposes it applied for and obtained 
the franchise granted by said Ordi- 
nance No. 258 of the board of super- 
visors of the county of Mendocino 
primarily to enable applicant to con- 
tinue to qualify its first and refunding 
mortgage bonds as legal investments 
for savings banks and trust funds; 
that the laws of a number of the states 
of the United States permit, under 
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definite restrictions, the investment of 
savings banks and trust funds in pub- 
lic utility securities; that the laws of 
the state of New York, as an example, 
permit investments by savings banks 
in the bonds of gas and electric cor- 
porations provided, among other 
things, that ‘such corporation shall 
have all franchises necessary to oper- 
ate in territory in which at least 75 
per centum of its gross income is 
earned, which franchise shall either 
be indeterminate permits or agree- 
ments with, or subject to the jurisdic- 
tion of a Public Service Commission 
or other duly constituted regulatory 
body, or shall extend at least five years 
beyond the maturity of such bonds 

. that the statutes of other 
states, such as Pennsylvania, Con- 
necticut, and Minnesota, contain, sub- 
stantially the same provision as that 
of the law of the state of New York, 
above quoted; that the Massachusetts 
Banking Act contains like provision, 
excepting that a 3-year period in- 
stead of a 5-year period, beyond the 
maturity of bonds is specified ; that the 
most recent issue of applicant’s first 
and refunding mortgage bonds ma- 
tures in the year 1966; that it is de- 
sirable that said issue of bonds, to- 
gether with other issues of applicant’s 
first and refunding mortgage bonds 
previously sold and those which may 
hereafter be sold, should qualify as le- 
gal investments for savings banks and 
trust funds in as many states of the 
United States as is possible; that by 
effecting such purpose, the market for 
applicant’s bonds is definitely broad- 
ened and applicant is enabled to dis- 
pose of its said bonds at higher prices 
than would otherwise be obtainable ; in 
other words, the matter of the legal- 


ization of applicant’s bonds as savings 
banks investments has a definite bear- 
ing upon the cost of money to your 
applicant ; that in order to qualify ap- 
plicant’s said last mentioned first and 
refunding mortgage bonds as savings 
banks investments in the state of New 
York and certain other states of the 
United States, it is essential that your 
applicant possess the requisite fran- 
chises and franchise rights extending 
to the year 1971; and that the exer- 
cise by your applicant of the right, 
privilege, and franchise granted by the 
aforementioned Ordinance No. 258 of 
the board of supervisors of the coun- 
ty of Mendocino (which said fran- 
chise expires on or about January 15, 
1987) together with other rights, 
privileges, and franchises now pos- 
sessed and exercised by your applicant 
and those obtained and hereafter to 
be obtained, is essential to enable ap- 
plicant to so qualify its said bonds.” 

I think it is not necessary for this 
Commission to interpret the New 
York or other statutes referred to or to 
decide whether the word “franchise” 
in the New York statute embraces 
certificates of public convenience and 
necessity such as are issued by this 
Commission. We should make our 
action clear, so that officials of the oth- 
er states who have the duty of in- 
terpreting and administering their 
statutes can know what we are doing. 
They can then determine whether the 
action we take meets the requirements 
of their statutes. 

It must be noted that the fran- 
chises which are required are “all 
franchises necessary to operate in 
territory in which at least 75 per 
cent of its gross income is earned,” 
and that franchises for. the use of 
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roads only would not meet this re- 
quirement. Since applicant’s princi- 
pal reason for seeking this franchise 
is to qualify its bonds, as disclosed by 
testimony presented by it, it may be 
considered that it seeks in this proceed- 
ing authority “to operate” as opposed 
to mere permission to use the roads 
where it operates under other author- 
ity. This was the interpretation I 
placed on its application in concurring 
in Decision No. 32751. To operate it 
must “maintain” and if it increases 
the territorial scope of its operations 
it must “construct.” At least if the 
order is dealing with operations, the 
Commission can by controlling con- 
struction control the territorial extent 
of operations. 

The prayer at the end of the orig- 
inal application in this proceeding is as 
follows: 

“Wherefore, applicant, Pacific Gas 
and Electric Company, prays that this 
Honorable Commission duly give and 
make its order and decision granting 
to applicant a certificate declaring that 
the present and future public conven- 
ience and necessity require, and will 
require, the exercise by it of the right, 
privilege, and franchise granted by 
said Ordinance No. 258 of the board 
of supervisors of the county of 
Mendocino, state of California, all as 
provided for in § 50(b) of the Pub- 
lic Utilities Act of the state of Cali- 
fornia.” 


The order contained in Decision No. 
32751 of which amendment or modifi- 
cation is sought is as follows: 

“It is hereby ordered that a certifi- 

1It must either construct new lines or pur- 
chase existing ones. The purchase of the 
existing lines of other public utilities involves 


other questions of statutory construction which 
It is not necessary to discuss here. 
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cate of public convenience and neces- 
sity be and hereby is made and grant- 
ed to Pacific Gas and Electric Com- 
pany to exercise in part the rights and 
privileges granted to it by the county 
of Mendocino, state of California, by 
Ordinance No. 258, adopted December 
16, 1936, namely, for the construction, 
maintenance, and operation of electri- 
cal lines, plant, or system within such 
portion or portions of said county as 
are now served by Pacific Gas and 
Electric Company and which hereafter 
may be served by it through exten- 
sions of its existing system when made 
in the ordinary course of business 
as permitted by any applicable rule 
or rules prescribed by or approved by 
the Commission governing the making 
of such extensions, or in accordance 
with any general or special authority 
granted, provided, however, that no 
such extension of line, plant or sys- 
tem shall be made into any territory 
in said county at the time receiving 
electric service through the facilities of 
another utility or political body un- 
less express authority of the Com- 
mission first be obtained, and provided, 
further, that no claim of value for 
such franchise or the authority hereby 
granted in excess of the actual cost 
thereof shall ever be made before 
the Commission or before any court 
or other public body.” 

The petition for modification or 
amendment alleges: 

“1, The order evidences a failure to 
take into account the distinction be- 
tween a petition under § 50(a) of the 
Public Utilities Act and a petition un- 
der § 50(b) of said act with the re- 
sult the Commission has undertaken to 
pass upon and decide matters not at 
issue or involved in Application No. 
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21744, namely, the right of petitioner 
to hereafter begin the construction of 
an electric line, plant or system, or 
any extension of an electric line, plant 
or system in the county of Mendocino. 

“2. Although the order does not 
grant petitioner a certificate au- 
thorizing it to construct any electric 
line, plant or system, or any extension 
of electric line, plant or system in the 
county of Mendocino, it undertakes 
to place a prohibition upon the right 
of petitioner respecting the making of 


certain extensions, namely: any exten- 


sion of line, plant, or system into any 
territory in said county at the time re- 
ceiving electric service through the 
facilities of another utility or political 
body ; and 

“3. The order undertakes to impose 
conditions upon the right of petition- 
er to make extensions of its existing 
electric system in the county of 
Mendocino not contemplated or war- 
ranted by the Public Utilities Act, 
namely that applicant shall not, un- 
less express authority of the Commis- 
sion be first obtained, make any exten- 
sion of line, plant, or system into any 
territory in the county of Mendocino 
at the time receiving electric service 
through the facilities of a ‘political 
body.’”’ (Italics supplied). 

By the portion of said petition ital- 
icized above, the applicant disclaims 
that Decision No. 32751 authorizes it 
to construct any line, plant, or system. 
What then does it or the supplemental 
order grant? 

The foregoing allegations refer to 
§§ 50(a) and 50(b) of the Public 
Utilities Act. The essential portions 
of these sections are as follows: 

“Section 50(a) No. electri- 
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cal corporation shall hence- 
forth begin the construction . . . of 
a line, plant, or system, or of any ex- 
tension of such line, plant, or 
system, without having first obtained 
from the Commission a certificate that 
the present or future public conven- 
ience and necessity require or will re- 
quire such construction; provided, 
that this section shall not be construed 
to require any such corporation to se- 
cure such certificate for an extension 
; into territory either within 
or without a city and county, or city 
or town, contiguous to its line, 
plant, or system, and not theretofore 
served by a public utility of like char- 
acter, or for an extension within or to 
territory already served by it, neces- 
sary in the ordinary course of its busi- 
ness; and provided, further, that if 
any public utility, in constructing or 
extending its line, plant, or system, 
shall interfere or be about to inter- 
fere with the operation of the line, 
plant, or system of any other public 
utility, already constructed, the Com- 
mission, on complaint of the public 
utility claiming to be injuriously af- 
fected, may, after hearing, make such 
order and prescribe such terms and 
conditions for the location of the lines, 
plants, or systems affected as to it may 
seem just and reasonable. 

“(b) No public utility of a class 
specified in subsection (a) hereof shall 
henceforth exercise any right or privi- 
lege under any franchise or permit 
hereafter granted, or under any 
franchise or permit heretofore grant- 
ed but not heretofore actually exer- 
cised, or the exercise of which has been 
suspended for more than one year, 
without first having obtained from the 
Commission a certificate that public 
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convenience and necessity require the 
exercise of such right or privilege; 

Subsection (b) of § 50 of the 
Public Utilities Act is ambiguous. 
The legislature may have enacted it in 
order to authorize the Commission to 
grant certificates to exercise franchises 
to operate granted by counties. If this 
is its purpose and meaning, it has no 
application here because it would ap- 
pear from the decision of the supreme 
court in Oro Electric Corp. v. Rail- 
road Commission (169 Cal 466, PUR 
1915C 191, 147 Pac 118) that in the 
absence of statutory or constitutional 
authority which has not come to my 
attention, California counties do not 
have authority to grant franchises “to 
engage in the business of furnishing 
electric current,” i. e. to operate, and 
that their authority is limited to the 
narrower grant of a right to use the 
roads, etc., in carrying on that busi- 
ness or in operating. Therefore, no 
authority to operate could have been 
granted legally by the Mendocino 
county franchise which the Commis- 
sion could certificate, in spite of the 
fact that by its terms the franchise or- 
dinance purports to grant the right to 
erect, construct, and maintain elec- 
tric lines in the streets and to use such 
electric lines for the purposes set forth. 
The grant of the right to use or to op- 
erate is beyond the power of the coun- 
ty under the Oro Electric Decision, 
and there is no operative right granted 
by the county for the Commission to 
certificate. 

A second possible interpretation is 
that the legislature by this subsec- 
tion intended that the Commission 
should only certificate the rights grant- 
ed by counties to use the roads; that 
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consideration of operative rights was 
not contemplated as within the pur- 
view of the subsection, but that the 
utility should seek and obtain rights 
to operate under other appropriate 
laws. 

If this is the meaning intended to be 
adopted by the majority of the Com- 
mission, I could concur in the supple- 
mental order, but I believe the order 
or opinion should make it clear what 
the Commission is doing. Operative 
rights would not be involved under 
this interpretation of the statute, and 
no limitations on the right to operate 
under the order would be involved. 

A third interpretation of the section 
would be that when a utility has ob- 
tained a county franchise to use the 
roads, the Commission under the au- 
thority of subsection (b) of § 50 
could authorize the utility to operate 
(distinguished from approving a 
county’s grant of a right to operate). 
Under this interpretation operative 
rights are involved, and I believe that 
in the instant case limitations on that 
right greater than provided for in the 
supplemental order should be provid- 
ed. Amendment of applicant’s peti- 
tion to include a request for a right to 
operate might be necessary in order 
to grant this authority. I could con- 
cur in a grant of a certificate to oper- 
ate in Mendocino county under this 
interpretation if proper territorial and 
other limitations were included in the 
order. 

The foregoing supplemental order 
in this matter does not make it clear 
whether the Commission is granting a 
certificate to operate, or only a certifi- 
cate approving applicant’s use of 
roads where it now has or hereafter 
obtains rights to operate. In lan- 
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guage, it only authorizes use of the 
roads since it only authorizes applicant 
to exercise the “right and privilege 
granted by the county of Mendocino” 
and the only right or privilege which 
the county can grant is the right to use 
the roads. This does not give the ap- 
plicant what it appears to need and 
seek, and which it may think and rep- 
resent it has obtained unless the order 
is clarified. 

If by the ambiguous language used 
in the supplemental order, it is intend- 
ed to grant rights to operate, then the 
fundamental question in this proceed- 
ing appears to me to be whether the 
Commission can or should find that 
the public convenience and necessity 
require that applicant have a certificate 
to operate in all parts of a county when 
it now operates in less than one-third 
of the territory of the county, in a 
proceeding in which no showing was 
made of any plan to extensively en- 
large its operations and where the evi- 
dence shows that substantial parts of 
the county not served by applicant are 
being served by other utilities and one 
municipal operation. I do not see how 
the Commission can make such a find- 
ing or wherein it would be desirable 
if the Commission had the authority. 

It seems to be wise and proper and 
within the scope of the regulatory 
function if the Commission is issuing 
a certificate for this applicant to op- 
erate electric lines in the county of 
Mendocino, to make it clear that per- 
mission is not thereby granted to ap- 
plicant to operate wherever in the 
county it may desire to do so without 
securing further authority from the 
Commission. The wording of the 
original order in this matter (Deci- 


sion No. 32751) was directed to that 
end. 

Applicant has pointed out that fol- 
lowing its past practices it would, even 
though granted a certificate unlimited 
in its terms, apply under subsection 
(a) of § 50 for a certificate before un- 
undertaking any major construction 
project in Mendocino county involy- 
ing any considerable outlay of money. 
But extensions of considerable magni- 
tude may ultimately be made in the 
course of what might be termed ordi- 
nary extensions a little at a time and 
with perhaps small financial outlay at 
any one time, and I feel that the Com- 
mission should not by granting a cer- 
tificate in this matter unlimited as to 
territory except by the boundaries of 
Mendocino county inadvertently au- 
thorize the applicant to make unlimit- 
ed extensions to the extent that it “in- 
fringes” on territory being served at 
the time such extension is made by an- 
other agency (publicly or privately 
owned). 

Ample provision may be contained 
in the Public Utilities Act for the con- 
tinuous regulation of the operation 
and maintenance of electrical lines and 
plant which may be exercised from 
time to time and as new situations 
arise. Similar authority may exist as 
to construction, but it would be un- 
fortunate if the sensible use of that 
authority should require the Commis- 
sion to order the utility to cease and 
desist from completing the construc- 
tion of lines which it had commenced 
under the mistaken assumption that it 
had authority (in spite of its disclaim- 
er) to construct such lines or perhaps 
even to forbid it to use electric lines 
or other plant which it had constructed 
under such mistaken authority. Un- 
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der either of these circumstances in- 
vestment theretofore made would be 
rendered useless. 

To attempt to regulate construction 
ex post facto if it resulted in the ne- 
cessity of abandoning completed lines, 
would result in definite economic loss, 
even though worse results might fol- 
low from not forbidding their use. It 
seems entirely advisable, therefore, 
that the Commission retain control in 
the first instance over the construction 
of new lines to the end that no such 
economic loss shall hereafter occur. 

Subsection (c) of § 50 provides: 

“(c) Before any certificate may is- 
sue, under this section, a certified copy 
of its articles of incorporation or 
charter, if the applicant be a corpora- 
tion, shall be filed in the office of the 
Commission. Every applicant for a 
certificate shall file in the office of the 
Commission such evidence as shall be 
required by the Commission to show 
that such applicant has received the 
required consent, franchise or permit 
of the proper county, city and county, 
municipal or other public authority. 
When a complaint has been filed with 
the Commission alleging that a public 
utility of the class specified in subsec- 
tion (a) of this section is engaged or 
is about to engage in construction 
work without having secured from the 
Commission a certificate of public con- 
venience and necessity as required by 
the provisions of this section, the Com- 
mission shall have power, with or 
without notice, to make its order re- 
quiring the public utility complained 


of to cease and desist from such con- 
struction until the Commission makes 
and files its decision on said complaint 
or until the further order of the Com- 
mission. The Commission shall have 
power, after hearing, to issue said cer- 
tificate, as prayed for, or to refuse to 
issue the same, or to issue it for the 
construction of a portion only of the 
contemplated line, plant, or 
system, or extension thereof, or for 
the partial exercise only of said right 
or privilege, and may attach to the ex- 
ercise of the rights granted by said 
certificate such terms and conditions, 
including provisions for the acquisition 
by the public of such franchise or per- 
mit and all rights acquired thereunder 
and all works constructed or main- 
tained by authority thereof, as in its 
judgment the public convenience and 
necessity may require.” 

It is obvious that under this sub- 
section the Commission “may attach 
to the exercise of the rights granted 
by said certificate such terms and con- 
ditions as in its judgment the 
public convenience and necessity may 
require.” 

The problem presented here, if 
rights to operate are being granted, is 
one of giving to the applicant the au- 
thority to continue to operate and 
maintain its lines in territory where it 
is now serving, where it is the only 
agency distributing electricity to the 
general public and where obviously 
the continuance of such service is re- 
quired by public convenience and ne- 
cessity. There is the further problem 





2It has been contended that the last sen- 
tence of the foregoing quotation refers only 
to subsection (a) of § 50, and in support of 
this it is pointed out that in the next preceding 
sentence subsection (a) is specifically referred 
to. However, subsection (c) is introduced 
with the phrase “Before any certificate may 


[20] 
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issue under this section” and the later refer- 
ence to subsection (a) is obviously only for 
the purpose of a short description of the type 
of utilities being dealt with, in the same man- 
ner that the phrase “No public utility of the 
class specified in subsection (a)” is used at 
the beginning of subsection (b). 
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of giving the applicant such authority 
as it may require from day to day or 
week to week to make such extensions 
as are made in the ordinary course of 
business to serve new customers in the 
same or contiguous territory, or to 
give better or more extensive service 
to existing customers without having 
to come to the Commission for a spe- 
cial order for each such extension. 
Opposed to the problem of giving the 
applicant what it needs is the problem 
of retaining in the Commission the 
authority to regulate its competition 
with other distributors of electricity 
and particularly of retaining control, 
in the public interest, over the develop- 
ment of electrical service in portions 
of the county not now served. When 
this service is required and can be 
rendered on a sound economic basis it 
may be that it can be done best by 
this applicant, by one of the other com- 


panies now serving or by the city of 
Ukiah, or by some other agency, pub- 
licly or privately owned, not now 


known or contemplated. I think De- 
cision No. 32751 gives the applicant 
all the authority it now requires and 
all that can be given it now without 
authorizing it in advance to engage in 
competition with others lawfully serv- 
ing, and to extend into territory in 
which the prospective consumers 
might better be served by someone 
else. These questions should be de- 
cided as they arise. It is impossible to 
contemplate all such future situations 
and provide for them in advance, oth- 
er than by retaining considerable au- 
thority in the Commission to retain 
general control over the extension of 
applicant’s operations and the con- 
struction of new lines. 


The solution of this complex prob- 


lem found in Decision No. 32751 is not 
the only possible one. Applicant has 
suggested that jurisdiction of the 
Commission would be fully retained 
under a certificate unlimited territori- 
ally but containing a condition that the 
Commission might at any time in the 
future revoke it as to any part of this 
county where applicant had not ex- 
tended its operations. To make this 
effective, however, it might be neces- 
sary for the Commission to make the 
revocation after construction work 
had been commenced or even complet- 
ed, which as_ hereinbefore | stated 
would be economically unsound. 

The certificate could be limited to 
areas where applicant now actually 
serves but this appears to be too re- 
strictive and might require applicant 
to come to this Commission for each 
extension no matter how minor. Cus- 
tomers desiring new services near ex- 
isting operations under circumstances 
which the rules of the applicant per- 
mit should have that service as soon 
as it can be provided physically and 
time should not be lost while the ap- 
plicant applies to the Commission and 
the Commission investigates and de- 
cides. 

Another method of meeting the sit- 
uation might be in some manner to al- 
locate the territory of the county 
among the various existing utilities 
serving therein. There is no evidence 
in the record of this proceeding upon 
which such an allocation could be 
made, and furthermore it would be 
based upon the fallacious assumption 
that all parts of the county as devel- 
oped would or should be served by 
one of the existing utilities. 

Applicant has contended that it is 
being treated unfairly in the order, 
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RE PACIFIC GAS & ELECTRIC CO. 


modification of which is sought, in 
that its future certificated rights are 
limited by the Commission whereas 
some of the other utilities operating 
in the county may have county-wide 
operating rights which are at present 
unrestricted. Decision No. 32751 
does not purport in any way to affect 
any existing certificated rights which 
applicant has through its various 
franchises and certificates obtained 
prior to that being dealt with in this 
proceeding. If the other utilities op- 
erating in the county seek new certifi- 
cates to operate, I believe they should 
be subject to the same restrictions 
which should be placed on applicant in 
this proceeding. It may be, further, 


that the Commission on its own mo- 
tion or on complaint will at some time 
need to investigate and limit existing 
rights to the extent it has authority to 


do so. That question, however, is in 
no way embraced within the scope of 
this proceeding. 

“Political body” was used in the 
original order apparently as a compre- 
hensive term to embrace all the various 
types of agencies which might distrib- 
ute electricity other than through 
privately owned public utility systems, 
and it so should have been construed 
to embrace municipal and district op- 
erations or operations by any other 
political subdivision or public agency. 
The phrase “political body” may not 
be broad enough to cover all such or- 
ganizations, and I therefore believe 
there should be substituted for it the 
phrase “political body or other organi- 
zation lawfully rendering service.” 

It should be pointed out in this 
connection that Decision No. 32751 
expressly refrains from deciding for 
all future time the franchise rights 
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and operating rights of applicant in 
Mendocino county, and the purpose of 
it is to retain in the Commission au- 
thority to meet any problems of exten- 
sion of service, construction, and com- 
petition which may arise in the future 
as they arise, rather than to attempt 
to prejudge them when the facts are 
not before the Commission because 
they do not exist. It seems to me that 
the same reasoning which requires 
that authority be retained in the Com- 
mission to regulate possible future 
competition between privately owned 
utilities applies equally to the reten- 
tion in the Commission of such au- 
thority as it may have over regulating 
competition between the applicant and 
public agencies in the future. The 
fact that the Commission does not 
under existing law have the authority 
to regulate the activities of public 
agencies does not seem to me to indi- 
cate the applicant should therefore be 
given blanket authority to compete as 
it sees fit with such agencies or as- 
sociations. This does not necessarily 
mean that under a given set of facts 
in the future the Commission might 
not properly decide to permit competi- 
tion. The decision should be made 
upon the facts as they exist, however, 
at the time the competition is pro- 
posed. 

In this connection applicant has 
stated that under a strict interpreta- 
tion of Decision No. 32751 as drawn, 
applicant would not be permitted to 
reconnect a service which had been 
disconnected if a public agency or 
association had started to render serv- 
ice in a community in competition with 
it, or would not be permitted to ex- 
tend its service to a new customer 
within the area which it might at the 
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time be serving. I do not believe this 
was the intention of the order. It 
was intended to deal with areas rath- 
er than individual services, and any 
bona fide development within terri- 
tory being served by the applicant 
should not, I believe, have been con- 
strued as a violation of the order con- 


majority of the Commission has 
signed an order “in the language of 
the statute.” That might be proper 
were the statute not ambiguous, as is 
the case here. 

(2) If a right to operate is being 
granted, limitations at least equal to 
those in Decision No. 32751 should be 


tained in Decision No. 32751 had it retained. 
remained in effect. 

To conclude: 

(1) The Commission should decide 
and state what rights it is granting 


before issuing this order. Instead, a 


HAVENNER, Commissioner, dissent- 
ing: I concur in the foregoing dis- 
senting opinion in so far as it deals 
with the need for limitations on the 
granting of operating rights. 





SECURITIES AND EXCHANGE COMMISSION 


Re Central States Power & Light 


Corporation 


[File Nos. 70-245, 70-266, Release No. 2715.] 


Consolidation, merger, and sale, § 61 — Abandonment of application. 


1. Abandonment by the seller of an application to sell renders moot an 
application by the purchaser for approval of a property purchase, since the 
purchase cannot validly take place without approval, not only of the acqui- 
sition, but also of the sale, p. 309. 


Consolidation, merger, and sale, § 65 — Parties — Intervention. 


2. A petition to intervene in a proceeding relating to a property transfer, 
for the sole purpose of urging that a moot application in another proceeding 
relating to the same property be acted upon before action is taken in the 
proceeding in which intervention is sought, should be denied, p. 309. 


[April 25, 1941.] 


PPLICATION to intervene in proceeding relating to a transfer 
l \ of property; denied. 


¥ 


APPEARANCES: Francis H. Baldy 
and Lester Nurick, for the Public 
Utilities Division of the Commis- 
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sion; Joseph R. Harmon, Richard 
Jones, and Nathan S. Blumberg, for 
Central States Power & Light Cor- 
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RE CENTRAL STATES POWER & LIGHT CORP. 


poration; A. B. Manion, for Frank 
]. Lewis ; James E. Dorsey,’ for Otter 
Tail Power Company. 


By the ComMIssIoN: 

[1, 2] The question before us is 
whether we should grant an appli- 
cation by Frank J. Lewis to inter- 
yene as a party in this proceeding.* 

The proceeding relates to two dec- 
larations filed by Central States Pow- 
er & Light Corporation, a registered 
holding company, pursuant to the 
Public Utility Holding Company Act 
of 1935 and the Rules and Regula- 
tions promulgated thereunder. One 
of these declarations was filed pursu- 
ant to Rule U-12D-1 and relates to 
the proposed sale by the declarant to 
Otter Tail Power Company of the de- 
clarant’s holdings of stock and debt of 
its wholly owned subsidiary, Central 
Light & Power Company. The other 
declaration was filed pursuant to Rule 
U-12C-1 and relates to the proposed 
acquisition by the declarant of part of 
its outstanding bonds by purchase 
thereof in the open market with the 
proceeds of the aforesaid sale, and of 
another sale not involved herein. 

In the course of the joint hearing 
that was held with respect to the two 
declarations, counsel for Lewis sought 
leave to intervene. Counsel for the 
declarant objected. Oral argument 
on the question was had before the 
Commission. 


It appears that Lewis claims to 
have a contract to purchase from Og- 
den Corporation, parent of the decla- 
rant, such parent’s holdings of the 
declarant’s outstanding stock and 
debt. The stock and debt now pro- 
posed to be sold to Otter Tail Power 
Company are assets underlying the se- 
curities which Lewis claims he has a 
right to purchase from Ogden Cor- 
poration. 

Ogden Corporation, while admit- 
ting that Lewis once had such a con- 
tract, asserts that it has expired and 
that Lewis no longer has any right 
to purchase thereunder. Litigation 
as to this dispute is presently pending 
in the United States district court for 
the northern district of Illinois, east- 
ern division. 

Ogden Corporation is successor in 
reorganization to Utilities Power and 
Light Corporation and the contract 
with Lewis was originally entered in- 
to between him and the trustee ap- 
pointed in the reorganization proceed- 
ings. Ogden Corporation, as succes- 
sor in reorganization and pursuant to 
provision made in the contract, suc- 
ceeded to the rights and obligations 
of the trustee thereunder. 


Shortly following the entering in- 
to of the contract, the trustee filed 
with us an application, pursuant to 
Rule U-12D-1, for approval of the 


sale to Lewis. About the same time 
Lewis filed with us an application, 





1Mr. Dorsey’s appearance was noted on the 
record but he did not ask to be heard or other- 
wise participate in the proceeding. 

2The application to intervene in this pro- 
ceeding was filed on April 3, 1941. On April 
7, 1941, an amended application was filed 
which seeks to intervene not only in this pro- 
ceeding but also in a proceeding entitled Re 
Central States Power & Light Corp. Files 70- 
254, 70-267. The instant opinion and order 
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to be entered herein constitute the action of 
the Commission with respect to Frank J. 
Lewis’ application to intervene in this pro- 
ceeding. Disposition of the application with 
respect to the proceeding entitled Re Central 
States Power & Light Corp. Files 70-254, 70- 
267, is made by order of the Commission dated 
April 25, 1941, Public Utility Holding Com- 
pany Act Release No. 2717, without opinion. 
8 See footnote 2, supra. 
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pursuant to § 10 of the Act, 15 USCA 
§ 79j, for approval of the acquisition 
by him. After Ogden Corporation 
succeeded to the rights and obliga- 
tions of the trustee it filed with us 
an application in effect adopting as its 
own the application previously filed 
by the trustee. The application to sell 
and the application to purchase were 
set down for joint hearing. Hear- 
ing thereon commenced but was sus- 
pended to permit of the making of 
certain field studies by the staff of the 
Commission. Before these studies 
were completed Ogden Corporation 
notified us, by letter dated October 
22, 1940, that it considered its con- 
tract with Lewis terminated and that, 
accordingly, it desired to withdraw 
its application to sell to Lewis. On 
February 4 and February 28, 1941, 
the declarations involved in the pres- 
ent proceeding were filed. 

Lewis asserts an interest in the 
proceeding and seeks to intervene 
solely to contend that we should first 
pass upon his application to buy the 
before-mentioned holdings of Ogden 
Corporation before passing upon the 
declarations now filed with respect to 
the sale by Central States Power & 
Light Corporation of assets which 
underlie such holdings of Ogden Cor- 
poration.® 

The purchase by Lewis could not 
validly take place without our approv- 
al not only of the acquisition but also 
of the sale. Under these circum- 


stances we do not feel called upon to 
pass on an application to purchase in 
the absence of an application to sell, 
When the seller abandoned the ap- 
plication to sell, the application to pur- 
chase became moot. Since Lewis 
seeks to intervene solely to request 
the Commission to act upon an ap- 
plication which has become moot, no 
useful purpose will be served by per- 
mitting such intervention. 

As Lewis himself asserts, we are 
without jurisdiction to pass on his 
contractual dispute with Ogden Cor- 
poration. Neither does he assert that 
we should delay action on the instant 
declarations until such dispute is de- 
termined. However, we think it ap- 
propriate to point out that for us to do 
so would be in effect to grant in- 
junctive relief, which can more ap- 
propriately be sought elsewhere. 

The application to intervene will 
be denied. An appropriate order will 
issue. 

ORDER 


Frank J. Lewis having applied for 
leave to intervene as a party in this 
proceeding, Central States Power & 


Light Corporation, the declarant 
herein, having objected to such in- 
tervention, and oral argument having 
been had before the Commission: 

The Commission having duly con- 
sidered the matter and having issued 
its finding and opinion with respect 
thereto; 





4The proceedings with respect to the two 
applications were given File No. 56-78. 

5 Upon oral argument of Lewis’ application 
to intervene in the instant proceeding, counsel 
for Lewis stated that, if the application were 
granted he would waive any right to cross- 
examine witnesses and to introduce evidence 
upon the hearing of the instant declarations. 
In Re Central States Power & Light Corp. 
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(1941) File Nos. 70-254, 70-267, Lewis was 
permitted, pending decision upon his applica- 
tion to intervene in that proceeding, to partici- 
pate at the hearing and cross-examine wit- 
nesses in order to avoid the necessity of re- 
calling said witnesses and reconvening the 
hearing in the event of the granting of such 
application to intervene. 
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RE CENTRAL STATES POWER & LIGHT CORP. 


It is ordered that such application 
of Frank J. Lewis to intervene as a 


party in this proceeding be, and here- 
by is, denied. 





NEW HAMPSHIRE PUBLIC SERVICE COMMISSION 


Order of Railroad Telegraphers 


Boston & Maine Railroad 


[D-T2077.] 


Service, § 267 — Discontinuance — Railroad station. 
A railroad should be permitted to discontinue agency service at a station 
in order to reduce operating expenses when this would not result in un- 
reasonable or inadequate service; excess of revenues over expenses rather 
than the necessity for or the adequacy of the existing or proposed service 


is not to be accepted as a guide. 


(Barry, Commissioner, dissents. ) 
[March 21, 1941.] 


gee against proposal to discontinue station agency serv- 


ice; proceeding dismissed. 


APPEARANCES: W. A. Cole, for 
the Boston & Maine Railroad; H. L. 
Jones, for The Order of Railroad 
Telegraphers; J. R. Donovan and 
Walter Ryll, pro se; C. W. Allen, pro 
se, and for the town of Ashuelot; J. 
H. Dickinson, for the Dickinson Real 
Estate and Lumber Company of 
Ashuelot. 


Swain, Commissioner: Under 
date of November 30, 1940, the Bos- 
ton & Maine Railroad advised the 
Commission that it proposed to dis- 
continue its station at Ashuelot, New 
Hampshire, the agency at that point, 
and Ashuelot as a station in its tariffs. 
The notice to the public of this pro- 
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posed change brought protests from 
The Order of Railroad Telegraphers 
under date of January 3, 1941, and 
from various citizens of Winchester 
located near Ashuelot station on Jan- 
uary 28, 1941. A hearing was held 
at Concord, February 5, 1941. 
Ashuelot is a station in the town of 
Winchester located on the branch line 
of the Boston & Maine Railroad run- 
ning between Keene and Hinsdale. 
Ashuelot station is located 2.2 miles 
west of the Winchester station and 
3.6 miles east of the station at Hins- 
dale. By highway the corresponding 
distances are .2 mile greater. Under 
the proposal the side tracks now under 
the jurisdiction of the Ashuelot agen- 
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cy would be placed under the jurisdic- 
tion of the Hinsdale agency. 


The following table shows pertinent 
data as to revenues on traffic originat- 
ing or terminating at Ashuelot, except 
passenger revenues which represent 
revenues from tickets sold at the sta- 
tion : 

1938 1939 1940 
Freight 

Received $64,913.92 $84,124.77 $89,855.10 

Forwarded 26,378.39 23,295.48 032.55 
Passenger .. 141.01 164.98 206.12 
Express .... 331.30 332.13 286.51 


Demurrage 5.50 15.40 46.20 
Miscellaneous 127.48 A Ae | 85.77 


$91,897.60 $107,965.07 $108,512.25 
63,226.17 66,325.20 





TOtal....3 
Deductions! 52,005.04 





Revenues ac- 
cruing 


to 
B. & M. .. $59,892.56 $44,738.90 $42,187.05 


1 Deductions represent revenues accruing to 
other railroads and the Express Agency. 


It is apparent that the revenues on 
traffic originating or terminating at 


this station far exceed those in most 
cases involving station discontinuance 
coming before us. However, an 
analysis of the freight traffic for the 
month of December, 1940, discloses 
that for that period 99.8 per cent of 
the weight and 99.5 per cent of the 
revenue accrues from one industry en- 
gaged in the manufacture of paper, 
and that 99.2 per cent accrued from 
carload traffic. This industry has its 
own sidetracks located some distance 
from the station so that no change in 
the physical handling of this carload 
traffic is involved. An analysis of 
freight traffic between July and De- 
cember confirms the fact that most 
of the traffic is credited to one in- 
dustry. 


Less Carload 

Carloads Shipments 
The Robertson Company 293 19 
All other parties 35 
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The freight charges assessed on the 
less carload shipments for all other 
parties indicate that these shipments 
in general are relatively small. 

The Robertson Company prefers to 
be under the jurisdiction of the Hins- 
dale agency. It has one competitor 
also in the town of Winchester which 
is under Hinsdale agency at the pres- 
ent time. A number of other paper 
manufacturers are located in Hins- 
dale. Of the five paper manufacturers 
located along the Ashuelot river in 
this vicinity the Robertson Company 
is the only one not under the Hins- 
dale agency. The Robertson Compa- 
ny is in the Hinsdale exchange for 
telephone service and its letterhead 
gives Hinsdale as its location. Occa- 
sionally inbound carload freight is 
waybilled to Hinsdale in error and un- 
der present tariff provisions. This re- 
sults in additional charges for diver- 
sion to its sidetracks under the juris- 
diction of the Ashuelot agency. 

The placing of this industry in the 
Hinsdale agency will give it a parity in 
rates with its competitors. The Hins- 
dale rates are lower than the Ashuelot 
rates to points south and west in many 
instances. The record shows, for ex- 
ample, that the rate to Salisbury Mills, 
New York, on carloads of paper of 
the kind here manufactured is 24 cents 
per hundred pounds from Ashuelot, as 
compared with 22 cents from Hins- 
dale. This difference, according to 
the filed classification, represents a dis- 
advantage of $6 on a minimum car- 
load of tissue paper—possibly an aver- 
age of $8 or more per carload on ac- 
tual weight as the Boston & Maine 
proportion on six carloads averages 
$4 per car—to the Robertson Compa- 
ny in competing with the manufac- 


312 





ORDER OF RAILROAD TELEGRAPHERS v. BOSTON & MAINE R. R. 


turers taking the Hinsdale rates, in- 
cluding the Ashuelot Paper Company 
located one mile nearer Hinsdale in the 
same township as the Robertson Com- 
pany. If this difference in rates ap- 
plied to all its carload shipments made 
in 1940, the failure to include the 
Robertson Company in the Hinsdale 
group would penalize the industry be- 
tween $1,000 and $2,000. This is evi- 
dently more than the total freight 
charges paid by all other receivers and 
shippers of freight at Ashuelot. Pre- 
sumably the difference in rates which 
exist is a factor in its bidding suc- 
cessfully for business and presumably 
employment in the community de- 
pends to some extent on the success in 
bidding experienced. 

The Winchester Reel Company lo- 
cated at the No. 2 Robertson Compa- 
ny mill objects to the proposed discon- 
tinuance. During the last six months 
of 1940 it received six less-than-car- 
load shipments, or an average of one 
a month with average charges $1.72 
per shipment and per month. Its out- 
board shipments totaled five, with 
total charges of $43.32. Under the 
proposal the Reel Company may be re- 
quired to truck its shipments to and 
from Hinsdale, a distance of 2.7 miles 
instead of 1.1 miles as at present. 
The highway used is the Dartmouth 
College Road, a main trunk highway. 
However, the railroad proposes to 
continue its pickup and delivery serv- 
ice by truck through this territory. 
Carload shipments, if any develop, 
would be delivered or taken from their 
sidetrack. 


Ashuelot would continue as a flag 
stop for passenger trains, and express 
would continue to be handled by the 
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Railway Express truck out of Win- 
chester. In view of the services avail- 
able by passenger train, and by ex- 
press and railroad trucks, it appears 
that the inconvenience actually ex- 
perienced will largely be limited to the 
unavailability of a heated station for 
the few passengers handled at that 
point. 

The annual expenses of the station 
total $1,930 which are as follows: 
Agent’s salary $1,830; coal for heat- 
ing, $50; lighting, $20; and telephone, 
$30. The witness for the railroad 
testified that the additional traffic at 
Hinsdale would not require additional 
help if the Ashuelot station was 
closed, so that apparently there are no 
offsetting expenses to reduce the sav- 
ing of $1,930 annually. As shown by 
the exhibits, most of the revenue ac- 
crues from carload traffic which re- 
quires little of an agent’s time. 

It appears that if the limits of the 
Hinsdale station jurisdiction are ex- 
tended 1.4 miles to include the side- 
tracks of the Robertson Company, the 
total revenue which would accrue 
through the station at Ashuelot would 
be less than $1,000 annually. It is 
clearly to the advantage of that in- 
dustry—responsible for revenues ex- 
ceeding $100,000—to be so included. 
However, the question for our deter- 
mination is whether or not reasonable 
and adequate service requires the 
maintenance of station service at 
Ashuelot under present conditions. 
The amount of revenue is not a con- 
trolling factor in this determination. 
The revenue may be produced by car- 
load traffic, for which near-by agency 
service is not essential, or by less car- 
load traffic, for which such service is 
of real convenience and assistance to 
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shippers in saving both time and mon- 
ey. In the final analysis the necessity 
and use of the service must be the con- 
trolling factors. 

Carload traffic—here producing ap- 
proximately 99 per cent of the revenue 
—will be given its present service, the 
only change being that shipments will 
be waybilled to and from Hinsdale— 
an advantage desired by the shipper. 
Pickup and delivery service is avail- 
able for less-than-carload shipments 
which are of small volume in any 
event. Express is to be handled by 
truck. Passenger train service is 
available at Ashuelot, which will re- 
main a flag stop. 

Measured by the necessity and use 
of agency services and station facili- 
ties, it is clear that these services and 
facilities at Ashuelot are not reason- 
ably necessary for the public use under 
present conditions. Such facilities 
will remain available either at Win- 
chester station 2.4 miles east or at 
Hinsdale 3.8 miles west, respectively, 
of the Ashuelot station. 

The proposal is made by the rail- 
road in order to reduce its operating 
expenses. It clearly should be permit- 
ted unless the resulting service would 
be unreasonable and inadequate. It 
appearing that the discontinuance of 
agency service at Ashuelot would not 
result in unreasonable or inadequate 
service, this proceeding is dismissed. 

The majority has given considera- 
tion to the views expressed in the dis- 
senting opinion. This opinion would 
substitute as a guide in station cases 
the excess of revenues over expenses 
rather than the necessity for or the 
adequacy of the existing or proposed 
service. The fallacy of such a guide 
is well illustrated in the instant case 


where revenues are substantially all 
from carload traffic and use by and 
revenues from other sources of traffic 
are negligible. By unanimous action 
the Commission as presently constitut- 
ed required station service at Campton 
where revenues were $4,900 in 1939, 
largely from less-than-carload traffic 
and refused to require such service at 
North Woodstock where revenues 
were $13,400 in 1939, mostly from 
carload traffic, Boston & Maine Rail- 
road Employees v. Boston & Maine 
Railroad (1940) 22 NHPSC 287, 
290. 

Our authority to require station 
service can only be invoked when the 
service given is found to be unjust, 
unreasonable, unsafe, improper, or in- 
adequate. No such finding is proper 
in this case. Two stations have been 
maintained in the town of Winchester, 
one Ashuelot, 2.2 miles apart. This 
distance may be compared to those 
which prevail in Concord, Manchester, 
and Nashua where greater revenues 
are collected yet these cities are served 
by one station. The railroad now 
maintains but one freight station in 
Boston although at one time it had a 
number of such stations serving that 
city. We cannot ignore realities in 
considering a case of this nature. 

The minority analysis of the indus- 
trial situation cannot be sustained by 
the record. The record clearly shows 
that the proposal to close the station 
at Ashuelot originated with the gen- 
eral superintendent without reference 
to the advantages or disadvantages to 
industry. The dissenting opinion en- 
tirely misses the significance of the 
testimony of the witness who called 
to explain the matter to the industry. 
The record clearly shows that the rate 
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situation was discovered after plans 
had been made for and the industry 
had agreed to the discontinuance of 
agency service. It is clear that the 
proposal did not stem from any desire 
to subsidize industry. The majority 
is inclined to the view that rather than 
a subsidy to industry, the change will 
result in the removal of what might be 
regarded as a discrimination which 
has existed for a long period with 
very scant justification, at least since 
the time that the Ashuelot Paper Com- 
pany was put under the jurisdiction 
of the Hinsdale agency. 

As previously stated, the majority 
decision rests on the absence of a rea- 
sonable use of and need for station 
services as shown by statistics of rev- 
enues and the nature of the traffic in 
the immediate past during which time 
the industry was under the jurisdic- 
tion of the Ashuelot agency. We can- 
not accept the theory that substantial 
carload revenues require the mainte- 
nance of a standby agency service as 
unnecessary and unused as the one 
here in question. 


Smith, Chairman, concurs. 


Barry, Commissioner, dissents, in 
separate opinion: I believe the pro- 
test in the instant case should be sus- 
tained. 


This is the most flagrant case of 
blindness to general, public conven- 
ience and comfort that the Commis- 


sion records can produce. In most 
cases calling for station discontinu- 
ance revenues are lower than expenses, 
and relief is sought on the ground of 
savings, without much reference to 
public inconvenience. Here, however, 
no such condition obtains, as is well 
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established by the figures given in the 
report of the majority. 

In the North Woodstock Case cited 
in the majority opinion there was no 
protest from shippers and no evidence 
of increase or decrease to them result- 
ing from the closing of the station. 

I am further convinced that the ac- 
tion of the railroad in this case is not 
based upon a sincere desire to effect a 
net saving in the Ashuelot-Hinsdale 
territory, a condition which might 
justify the closing of the Ashuelot 
station. 

A study of the majority report must 
lead to a like conclusion. It discovers 
the dark gentleman in the wood pile, 
but proceeds to justify his presence 
and give blessing to his desires. It 
points out that the Robertson Compa- 
ny, because of its location, is at a dis- 
advantage in the competitive paper in- 
dustry, and needs a railroad subsidy 
for protection in its quest for busi- 
ness. 

How is this to be done? It is to be 
accomplished by closing the Ashuelot 
station and placing the Robertson 
Company in a zone where freight 
charges will be lower. The loss in 
revenue will be offset by the saving in 
expense incident to the closing of the 
station in question, and the competi- 
tive position of the Robertson Com- 
pany enhanced. 

All these facts point to a decision by 
the railroad that industry must be 
protected in its fight for business 
whatever the cost either to the rail- 
road or its patrons at Ashuelot. What 
matters the convenience and comfort 
of the many users of the railroad fa- 
cilities at Ashuelot or the additional 
cost in travel and money to them. 
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Public Service Commission 


Motor carriers, § 30 — Motor truck drivers — Hours of service — Federal and icc 
state regulation. rie 

1. A contention that New Hampshire Laws 1933, Chap. 106, and the of. 
Federal Motor Carrier Act, together with rules and regulations adopted om b 
thereunder, do not deal with the same subject matter because the state tions 
regulations are merely highway regulations, whereas the Federal regula- in W 


tions are designed to protect interstate commerce and workers engaged in 428, 
it, cannot be adopted, p. 318. 120 


Interstate commerce, § 5 — Effect of congressional action — Supplementary se . 

legislation. ins 

2. Supplementary as well as conflicting regulations of the same subject “—— 

by the states are precluded by the Federal Constitution; hence state regu- mere 

lations governing the hours of service of motor truck drivers in interstate to th 

commerce are superseded after the effective date of Federal regulations came 

on the same subject, p. 318. J.) t 
Interstate commerce, § 38 — Powers of state — Hours of service of truck drivers. lowi 
3. The New Hampshire regulations relating to hours of service of truck 
drivers operating for interstate carriers have been superseded by those of are 

the Federal Motor Carrier Act of 1935 and the regulations of the Inter- Cha: 

state Commerce Commission prescribed thereunder, p. 318. ed b 


[March 4, 1941.] the 


Con 
_— in equity for injunction to restrain interstate motor ance 


carrier from violating provisions of state law and orders Car 
of Commission regulating hours of service of motor truck tion 
drivers; bill dismissed after transfer from superior court to Cor 
supreme court. anc 
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Bill in equity for an injunction to 
restrain the defendant from violating 
the provisions of Laws 1933, Chap. 
106, § 8, and the orders of the Public 
Service Commission promulgated in 
accordance therewith. The bill al- 
leges that the defendant violated the 
statute and orders of the Commission 
in 1937. The defendant in its an- 
swer sets forth that it is a common 
carrier engaged in the transportation 
of property by motor truck in inter- 
state commerce ; that the provisions of 
Laws 1933, Chap. 106, § 8 and the 
regulations of the Commission issued 
in furtherance thereof have been su- 
perseded by the Motor Carrier Act of 
1935, 49 USCA § 301 et seq., and 
the regulations of the Interstate Com- 
merce Commission in pursuance there- 
of. The parties agree that the pres- 
ent bill is. based upon the same viola- 
tions of the statute as those considered 
in Welch Co. v. State (1938) 89 NH 
428,25 PUR(NS) 473, 199 Atl 886, 
120 ALR 282. The only difference 
in the situation now presented is that, 
on March 1, 1939, the hours of service 
regulations of the Interstate Com- 
merce Commission adopted pursuant 
to the Motor Carrier Act of 1935 be- 
came effective. The court (Connor, 
J.) transferred without ruling the fol- 
lowing questions : 

“1. As applied to this defendant, 
are the provisions of §§ 8 and 12 of 
Chap. 106 of Laws of 1933 as amend- 
ed by Chap. 169 of Laws of 1933, and 
the regulations of the Public Service 
Commission promulgated in pursu- 
ance thereof, superseded by the Motor 
Carrier Act of 1935 and the regula- 
tions of the .Interstate Commerce 
Commission promulgated in pursu- 
ance thereof? 
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“2. If not, is rule 4n promulgated 
by said Order No. 3101 of the Public 
Service Commission null, void, and of 
no effect and promulgated without 
lawful authority as alleged by the de- 
fendant? 

“3. Has the court power to enjoin 
and restrain the defendant from vio- 
lating the provisions of § 8 of Chap. 
106 of the Laws of 1933 while en- 
gaged in the transportation of prop- 
erty for hire in either interstate or in- 
trastate commerce ? 

4. Has the court power to en- 
join and restrain the defendant from 
violation of Orders No. 2560 or No. 
3101 of the Public Service Commis- 
sion?” 


APPEARANCES: Dudley W. Orr, 
of Concord, for plaintiff; Robert W. 
Upton and Richard F. Upton, both of 
Concord (Richard F. Upton, orally), 
for defendant. 


BRANCH, J.: 


Our prior decision 
in this controversy, Welch Co. v. 
State (1938) 89 NH 428, 25 PUR 
(NS) 473, 199 Atl 886, 120 ALR 
282, proceeded squarely upon the as- 


sumption that when the _ regula- 
tions of the Interstate Commerce 
Commission became effective, they 
would supersede the state regu- 
lations here involved. The same is 
true of the decision of the Supreme 
Court of the United States in the same 
case, where it is said: “Without so 
deciding, we assume, so far as con- 
cerns the periods of continuous serv- 
ice condemned by the state Commis- 
sion, that when the Federal regula- 
tions take effect they will operate to 
38 PUR(NS) 
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supersede the challenged provisions 
of the state statute.’ Welch Co. v. 
New Hampshire (1939) 306 US 79, 
84, 83 L ed 500, 27 PUR(NS) 238, 
241, 59 S Ct 438, 440. We are now 
asked to hold that the underlying as- 
sumption of the previous opinion was 
unsound and that the local regulations 
are still effective although, since 
March 1, 1939, regulations of the In- 
terstate Commerce Commission regu- 
lating hours of service have been in 
force. Due regard for the reasonable 
reliance of parties upon decisions of 
this court to determine the extent of 
their legal obligations, as well as ob- 
vious considerations of judicial con- 
sistency, unite to impose upon the 
plaintiff a heavy burden of persuasion. 

[1] The contention of the plain- 
tiff that “the two laws do not deal with 
the same subject matter” and that the 
New Hampshire statute, together 
with the regulations of the Public 
Service Commission thereunder are 
merely highway regulations, whereas 
the Federal regulations are designed 
to protect interstate commerce and 
workers engaged it it, can hardly be 
adopted in view of the fact that the 
section of the statute herein involved, 
like the applicable rules of the Inter- 
state Commerce Commission, deals 


specifically with “Hours of Service.” 
Laws 1933, Chap. 106, § 8; Motor 
Carrier Safety Regulations of the In- 
terstate Commerce Commission, part 
J 

[2] Equally unavailing is the con- 
tention of the plaintiff that the two 
regulations may stand together. “Sup- 
plementary as well as conflicting reg- 
ulations of the same subject by the 
states are, therefore, precluded by the 
Federal Constitution as it has been in- 
terpreted by the supreme court.” 
University Overland Express y. 
Griffin (1938) 89 NH 395, 399, 200 
Atl 390, 392. 

[3] These two arguments, partic- 
ularly the first one, together with 
their corollaries, are the chief reliance 
of the plaintiff. They cannot be adopt- 
ed. We therefore conclude that the 
New Hampshire regulations here in 
question have been superseded by 
those of the Motor Carrier Act of 
1935 and the regulations of the In- 
terstate Commerce Commission pre- 
scribed thereunder. This conclusion 
renders it unnecessary to decide the 
other three questions reserved by the 
superior court. 

Bill dismissed. 


All concurred. 
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RE SACRAMENTO NORTHERN RAILWAY 


CALIFORNIA RAILROAD COMMISSION 


Re Sacramento Northern Railway et al. 


[Decision No. 34014, Application No. 23930. ] 


Certificates of convenience and necessity, § 137 — Transfer — Effect. 
Transfer of a passenger stage right granted to a railroad does not result 
in the “splitting” of an operative right, or in the creation of a new right, 
merely because the railroad intends to continue rail operations. 


[March 18, 1941.] 


PPLICATION for approval of transfer of certain passenger 
A stage operative rights; granted. 


APPEARANCES: L. N. Bradshaw, 
for applicant Sacramento Northern 
Railway; H. C. Lucas, E. A. Bagby, 
and H. D. Richards, for applicant 
Pacific Greyhound Lines; Harry A. 
Encell, for protestant the Gibson 
Lines; Charles W. Dullea, Chief of 
Police, and Michael Riordan, Deputy 
Chief of Police, for Police Commis- 
sion and Police Department of the 
city and county of San Francisco. 


RitEY and HAvENNER, Commis- 
sioners: Applicants request Commis- 
sion authorization for the transfer of 
a “passenger stage corporation” op- 
erative right (between San Francisco 
and Pittsburg, and between Walnut 
Creek and Diablo), together with cer- 
tain equipment, from Sacramento 
Northern Railway to Pacific Grey- 
hound Lines. The depreciated value 
of the equipment is alleged to be $26,- 
402.68, and the total consideration for 
the purchase of the operative right 
and equipment is $26,500. 

Protestant Beverly Gibson renders 
passenger stage service between San 
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Francisco and Sacramento. He pro- 
tests the granting of the application 
upon the ground that because Sacra- 
mento Northern will continue its rail 
operations, the transfer of its passen- 
ger stage right to Greyhound would 
create a new certificate. Protestant’s 
first argument seems to be that when 
a railroad is granted a certificate to 
operate passenger stages, it does not 
acquire a right separate and distinct 
from its rail operations. His second 
argument is that in fact Sacramento 
Northern’s Pittsburg-San Francisco 
stage right was not granted as a sepa- 
rate passenger stage right, but as an 
extension and enlargement of railroad 
“operative rights’ acquired earlier 
from a predecessor railroad. Thus, 
protestant contends that the granting 
of the present application will result 
in a “splitting” and multiplication of 
operative rights, contrary to prece- 
dent. 

In 1924 San Francisco-Sacramento 
Railroad Company (Sacramento 
Northern’s predecessor), having 
abandoned rail service between Wal- 
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nut Creek, Alamo, Danville, and 
Diablo, was granted a certificate to 
operate passenger stages between 
those points (24 Cal RCR 542). In 
1928 San Francisco-Sacramento Rail- 
road Company was authorized to 
transfer “all of its property, except its 
corporate franchise” to Sacramento 
Northern Railway (32 Cal RCR 
353). That authorization to transfer 
included the Walnut Creek-Diablo 
passenger stage right. In 1937 Sacra- 
mento Northern Railway was granted 
a certificate, as a passenger stage cor- 
poration, between Pittsburg and San 
Francisco, “not as a separate operat- 
ing right but as an extension and en- 
largement of the operating rights 
heretofore acquired” under the 1928 
transfer authorization (Decision No. 
29781, Application No. 19967). The 
rights thus referred to and enlarged 


obviously were the Walnut Creek- 
Diablo passenger stage rights, as made 
clear by the 1937 opinion, which states 


that the Pittsburg-San Francisco 
certificate was sought by Sacramento 
Northern “as an enlargement and ex- 
tension of its existing stage opera- 
tions” (Decision No. 29781, sheet 4). 
It is this enlarged passenger stage op- 
erative right, embracing both the Wal- 
nut Creek-Diablo and the Pittsburg- 
San Francisco operations, which Sac- 
ramento Northern desires to transfer 
to Greyhound. The transfer of that 
enlarged right will not result in the 


“splitting’’ of an operative right or in 
the creation of a new right. 

Greyhound’s ability to render the 
service heretofore found to be needed 
by the public is not questioned, and 
the record fails to show any reason 
why the proposed transfer should not 
be authorized. 

Greyhound also requests minor 
changes in routing in Oakland and in 
San Francisco, for the purpose of 
serving its present terminals in those 
cities. This request appears reason- 
able and the order will so provide. A 
resurvey of the routes followed by in- 
terurban passenger stages in San 
Francisco, as suggested by the police 
department of that city, should be con- 
sidered in connection with an appro- 
priate proceeding involving at least all 
of Greyhound’s operations, — rather 
than in the present proceeding. 

The operative right to be acquired 
by Greyhound partially duplicates cer- 
tain of its existing rights, with con- 
flicting restrictions and _ limitations. 
Without discussing the effect of the 
proposed transfer, when consummat- 
ed, as a merger of conflicting separate 
rights between the same points, re- 
sulting from the acquisition of such 
rights by one operator, it is timely to 
suggest that Greyhound, by an appro- 
priate application, seek a restatement 
and clarification of its operative 
rights. 
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Industrial Progress 


Selected information about manufacturers, new prod- 
ucts, and new methods. Also news on utility expansion 
programs, personnel changes, recent and coming events. 


Utility Maintenance Given 
Priority Status 


RIoRITY status for repair and maintenance 
P materials and equipment required for un- 
interrupted operation of public utility services 
and a wide range of industrial processes was 
assured recently when the Civilian Supply 
Allocation Division of the Office of Price Ad- 
ministration and Civilian Supply promulgated 
an allocation program covering such items. 

Action was necessitated by growing demands 
bn raw materials as result of the defense pro- 
ram and the priorities granted in connection 
therewith which have made it difficult for 
manufacturers of repair and ma‘ntenance ma- 
terials and equipment to fill their orders. Effect 
will be to assure continued operation of essen- 
tial industries and services which otherwise 
might have to curtail because of inability to 
secure needed repair or maintenance parts. 

The program covers 26 industries and serv- 
ices whose continued operation is essential to 
the public welfare and maintenance of civilian 
supplies. Other industries will be added when 
their problems have been analyzed. The pro- 
gram provides that such materials and equip- 
ment shall be allocated prior to all other 
civilian requirements and prior to defense re- 
quirements to the extent consistent with the de- 
fense program as determined by the Office of 
Production Management. Administration and 
enforcement of the program will be carried 
out by the OPM. 


Bonneville Contracts Awarded 


OINCIDENT with receipt of the first $4,000,- 
C00 to be allocated to the Bonneville 
Power project from the new $22,858,500 ap- 
propriation, available at the start of the fiscal 
year, Assistant Bonneville Administrator U. J. 
Gendron has reported the award of construc- 
tion equipment and material contracts totaling 
more than $3,450,000 
The purchases included oil circuit breakers, 
suspension insulators, outdoor bus insulators, 
truck and I’ft cranes, delivery trucks, station 
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wagons and passenger cars, Western red cedar 
poles, crossarm fixtures, carrier current tele- 
phone equipment and disconnecting switches. 
Among the manufacturers sharing in this busi- 
ness are Allis-Chalmers Mfg. Co., General 
Electric Co., Westinghouse Elec. & Mfg. Co., 
Pacific Elec. Mfg. Co., Corning Glass Works, 
R. Thomas and Sons, Porcelain Products, Inc, 
Ohio Brass Co., Feenaughty Machinery Co, 
General Motors Corps., Idaho Pole Co., Gray- 
bar Elec. Co., Railway and Industrial Engi- 
neering Co., Delta Star Elec. Co. and Wn. 
O. McKay Co. 


Aluminum’s Expansion Program 


LUMINUM Company of America is meeting 

the defense emergency by a $200,000,000 
expansion program. In addition to expansion 
of its metal producing works at Vancouver, 
Wash., the company’s plants at Lafayette, Indi- 
ana, have been expanded 413 per cent in build- 
‘ng area, and the company will, by the end of 
this year, have an extruded shape capacity of 
4,256,000 pounds a month, more than the er- 
tire aluminum industry produced monthly in 
1939. 

The company has almost trebled its torging 
capacity at its four forging plants. At Vernon, 
in the midst of the airplane industry on the 
West Coast, there has been a 350 per cent 
increase in capacity. 

The program of the Alum‘num Company is 
entirely self-financed and crowds into two 
years the equivalent of at least two decades 
of peace-time growth. 


Forms Electrical Committee 


—— ATION of an electrical industry advis- 
ory committee which will speed coopera- 
tion between industry and Government on de- 
fense program problems has been announced 


by Donald M. Nelson, director of purchases, 
Office of Production Management. 

The Committee has a membership of twenty- 
four in wh'ch both members and nonmembers 
of trade associations, and large and small units 
of industry, are represented. It will be purely 
advisory and will function under the direction 
of Donald G. Clark, chief of the Equipment 
and Supplies Branch of the Purchasing Divi- 
sion, and Lew‘s A. Jones, special advisor on 
electrical supplies. It will serve the industry as 
its means of contact with Government through- 
out the defense program. This will be one of 
a number of industry committees which will 
not be directly attached to OPM commodity 
sections. i 

Problems which have arisen, and which will 
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DELUXE LINE CONSTRUCTION BODIES 
.»»eSTREAMLINED-in Moderation 


Everything is being streamlined these days. 
American bodies, too, are built to present fine 
appearance, to reflect credit on the utility 
they represent. But streamlining of American 
bodies has been restrained by considerations 
of utility. American bodies are made to 
promote comfort, safety, speed and con- 
venience, — and finally designed to create 


a favorable impression. 
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be considered by the advisory committee, in- 
clude those of the conservation and substitu- 
tion of materials, simplified practice, revision 
of specifications, problems of raw materials 
supply, allocation of production capacity, in- 
ventory control, and the like. 


Alabama Power Co. Adds a 
60,000 Kw Generator 


a MA Power Company plans to construct 

a second 60,000 kw unit in its Gorgas 
No. 2 steam plant in Walker County, Ala- 
bama, to be ready for operation May 1, 1943, 
according to a recent announcement by Thomas 
W. Martin, president of the company. 

The new unit will be built to operate at 3600 
revolutions per minute. This high speed in 
large units is a comparatively recent develop- 
ment. The Gorgas unit, which will be rated 
at 60,000 kw, 96 per cent power factor, will 
operate at a steam pressure of 850 pounds per 
square inch. It will require a boiler capacity 
of 600,000 pounds of steam per hour. The 
boiler will burn powdered coal. At full load 
the new unit will use 700 tons of coal per day. 

The additional generator which will be in- 
stalled at Gorgas will be the third large steam 
generator which the company has bought with- 
in the past eighteen months, at a total installed 
cost of about $11,000,000. The first, a 40,000 
kilowatt unit, installed in the new Chickasaw 
Steam Plant, near Mobile, went into operation 
recently. A second generator of the same size 
to be installed in that plant was ordered in 
March of this year, and is expected to be in 
operation by January 1, 1943. 

The additional steam units contracted for 
during this year will add a total of 140,000 kw 
in steam capacity to the company’s system, 
bringing the total steam capacity to 294,000 
kw. Both the recent units ordered for the Mo- 
bile plant and the unit now being ordered for 
the Gorgas plant were advanced ahead of the 
company’s peacetime schedule because of 
power requirements in connection with the na- 
tional defense program. 


Set Writing Machine Records 


NEW world’s all-time typing record 149 

net (5-letter) words per minute for one 
hour of continuous typing has been set on an 
Electromatic All-Electric writing machine. 
The record was made by Miss Margaret Ham- 
ma, Brooklyn, N. Y. in the annual Internation- 
al Commercial Schools contest held recently 
in Chicago. 
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Other records scored on electromatic ma- 
chines as announced by the Electric Writing 
Machine Division of International Business 
Machines Corp. included : Two world’s records 
by Miss Helen Sayer, New York City, who 
typed 129 net words per minute in the 20-min- 
ute novice event and 107 net words per minute 
in the 30-minute transcribing machine event. 
The open typewriting record of 128 net words 
per minute and the business college dictating 
machine record of 88 net words per minute 
were set by Miss Velma Crismon, Knapp Busi- 
ness College, Tacoma, Wash. 


Vibration Service Lamps Now 
Available 


¢ ibs overcome vibration, jar and shock which 
ordinarily seriously impair the efficiency 
and life of electric light bulbs, the Wabash Ap- 


Arrow marks the new Birdseye Vibration 
Service Lamp compared with conventional 
size lamp. 


pliance Corporation, Brooklyn, N. Y., has an- 
nounced a new type of vibration service lamp 
whose construction protects the filament from 
vibration and jar. It is designed particularly 
for industrial and commercial use where high 
frequency vibration set up by motors and ma- 
chinery in constant use, tend to weaken the 
average bulb filament and shorten its life span 
considerably. 


Checks Refrigerator Prices 


REQUEST that no additional advances in 
A the price of household refrigerators be 
made without prior discussion with the Office 
of Price Administration and Civilian Supply 
has been made by Leon Henderson, Adminis- 
trator, to 16 leading producers of household 
refrigerators responsible for approximately 97 
per cent of the industry’s output. 
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HEAVY, GALVANIZED SHEET METAL JACKET @ 


HIGH-MELTING-POINT ASPHALT 
A FULL INCH THICK a 


CANVAS JACKETED 
85% MAGNESIA 
INSULATION 


PIPE AS 
SPECIFIED 


The high insulating efficiency of 85% Magnesia with the 
inch-thick protecting layer of Asphalt ensures for Ehret’s 
Durant Insulated Pipe a long and trouble-free life of service. 
Added to this inherent value are 10 points of advantage 
that make Ehret’s D.1.P. outstanding for underground service. 


] Insulation protection is absolutely 6 No rollers or pipe supports re- 
dependable. quired. 

2 Permanently waterproof. 7 Tile or masonry protection not 
No sub-drains required. Complete required. 
water submersion does no harm. 8 Minimum trenching and field work. 


Cc d electro ™ 
4 ee sigue vaiecal ani 9g No breakage or waste of material 


5, In multiple lines, individual Durant neat 
pipes can be added, removed or 10 Field costs are much lower than 
replaced without disturbing those of tile, tunnel and similar 
others. systems. 


Send for the Ehret D.I.P. Booklet. it gives complete information on 
this modern system for underground insulated piping. 


EHRET MAGNESIA MANUFACTURING COMPANY 


VALLEY FORGE + PENNSYLVANIA 


DISTRIBUTORS IN ALL PRINCIPAL CITIES 
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A considerable rise in prices has occurred 
during recent months according to the OPACS 
which pointed out that continuance of such 
upward trends in the refrigerator and other in- 
dustries inevitably would result in inflation. 


* 


Manufacturers’ Notes 


Kelvinator Changes 

Frank R. Pierce, formeriy General Sales 
Manager -of the Kelvinator Division of the 
Nash-Kelvinator Corporation has been elected 
Vice-President in Charge of Sales. 

Mr. Pierce will direct the sales, advertising 
and service activities of both the Kelvinator 
D.vision, manufacturer of electric refrigera- 
tors, ranges, commercial refrigeration prod- 
ucts, and ice cream cabinets, and the Nash 
Motors Division, automobile manufacturers. 

Charles T. Lawson will succeed Mr. Pierce, 
and be General Sales Manager of the Kelvi- 
nator Division. 

E. Ray Legg, former Western Saies Mana- 
ger, succeeds Mr. Lawson as Sales Manager 
of Household Appliances and Don Rulo, be- 
comes Western Sales Manager. 


Wallene Joins Johnston-Jennings 

Frank O. Wallene, Utilities Director of the 
City of Cleveland from 1936 to 1940, has been 
appointed Chief Engineer of the Stowe Stoker 
Divis:on of the Johnston & Jennings Co., Cleve- 


land, Ohio. Prior to his four years of public 
service Mr. Wallene had been active for many 
years in consulting engineering practice in 
Cleveland, specializing in power plant equip- 
ment, plant design, and in designing steam en- 
gines for ship propulsion. 

Equipment covered by Mr. Wallene’s patents 
will be manufactured by The Johnston & Jen- 
nings Co. Included among these is an auto- 
matic control between purchased power and 
isolated plant power where steam is needed 
for processing and heating requirements. 


Warren Advances Four 

David Blair, formerly field manager of the 
Warren Telechron Company, Ashland, Mass., 
has been named sales manager of the company. 
H. E. Blackburn, Cleveland district manager, 
has been recalled to the home office as assistant 
saies manager. R. T. Woodward has been 
transferred from Philadelphia to be district 
manager in Cleveland, and R. J. Buckley has 
been appointed district manager in Philadel- 
phia. 


Kitchen Bureau Appointments 

W. A. Grove, advertising manager, Edison 
General Electric Appliance Company, Chicago, 
has been elected chairman of the plan com- 
mittee of The Modern Kitchen Bureau, New 
York, for 1941-’42, Roger Bolin, sales promo- 
tion manager, Westinghouse Electric & Mfg. 
Company, Mansfield, O., has been elected vice- 
chairman, 


Degree for Distelhorst 


S. D. Distelhorst, sales promotion manager 
of Cochrane Corporation, Philadelphia, has 
been awarded a professional engineering de- 
gree by Purdue University. He graduated from 
Purdue in 1935 with a bachelor of science de- 
gree in electrical engineering. 

Mr. Distelhorst’s thesis was titled “A Prac. 
tical Advertising and Sales Promotion Plan 
for Cochrane Corporation,” and was prepared 
under the direction of Dr. C. F. Harding of 
Purdue. In addition to Dr. Harding, Profess- 
ors C. W. Beese, J. H. Bowman, and D, D, 
Ewing served on the examining committee, 


Robertshaw Appointments 


The Robertshaw Thermostat Company re- 
cently announced the appointment of W. D, 
Mastin and John B. Selover to the company’s 
saies-engineering staff. 

The appointees previously completed an in- 
tensive traning course in the various depart- 
ments of the Robertshaw Research Laboratory 
at Pittsburgh, the Engineering and Manufac- 
turing Division at Youngwood, and at the St. 
Louis plant of the American Thermometer 
Company. Mr. Mastin and Mr. Selover will 
represent the Robertshaw Group (Robertshaw 
Thermostat Company, Grayson Heat Control 
Ltd., and the American Thermometer Com- 
pany). Mr. Mastin becomes manager, southern 
division, Chattanooga, Tenn., and Mr. Selover, 
was appointed sales eng:neer, Chicago. 


Norge Appoints McMahon A.M. 


Charles H. McMahon has been appointed 
advertising manager of the Norge division of 
the Borg-Warner Corporation, according to a 
recent announcement. 

Mr. McMahon formerly was sales manager 
of the Detroit Vapor Stove division of Borg- 
Warner and before that was assistant vice 
president in charge of advertising of the First 
National Bank of Detroit. He is a past presi- 
dent of the Detroit Adcraft Club. S. M. Adams 
has been appointed to succeed him as sales 
manager of the Detroit Vapor Stove division. 


Link Belt Promotions 


Laurence M. Ewell has been appointed gen- 
eral manager of eastern division operations 
of the Link-Belt Company, with headquarters 
in Philadelphia, according to a recent an- 
nouncement by George L. Morehead, vice 
president in charge of eastern operations. 

Mr. Ewell, who has until now been export 
manager, and manager of the company’s New 
York office, will be succeeded in that position 
by Carl A. Woerwag, with headquarters in 
New York as heretofore. ~~ 


Altorfer Appoints Advertising Agency 

Altorfer Bros. Companv, manufacturers of 
ABC electric washers and ironers, have ap- 
pointed The Cramer-Krasselt Co., Milwaukee, 
as advertising counsel, according to an an- 
nouncement by H. W. Altorfer, vice president 
and general manager. 

Initial activities will be centered on a pro- 
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in today’s transformers! 


Those who use Pennsylvania Transformers 
will come to recognize this nameplate as more 
than a mark of identification. It signifies a 
background of specialized engineering experi- 
ence that manifests itself in fundamental 
transformer improvements, resulting in long- 
er transformer life, dependable performance, 
vital operating economies! Look for this 
plate on the transformer you buy! 








CYCLES 


TRANSFORMER : 
CONNECTION DIAGRAM PLAN VIEW FACING LOW VOLTAGE 


ia, TRANSFORMER co, 
PITTSBURGH, PA.U 


2 TRANSFORMER COMPANY 


1701 ISLAND AYENUE, N. S., PITTSBURGH, PA, 
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Manufacturers’ Notes (Cont'd) 


gram for expanding the selling efforts of 
distributors and dealers on ABC home laundry 
equipment, with special emphasis on sales-train- 
ing methods and materials. 


Johnston to Bendix 

Hugh R. Johnston, formerly with Atlas 
Corporation, has been elected executive vice 
president of Bendix Home Appliances, Inc., 
South Bend, Ind. 


Death of Guy A. Barker, Johns-Manville 


Guy A. Barker, manager of the public utility 
and electrical products department of the 
Johns-Manville Corporation, died of a heart 
— at his home in Scarsdale, N. Y., June 

th. 

Graduating in 1914 from the University of 
California, he worked as an engineer for the 
Pacific Gas and Electric Company. 

During the World War he served overseas 
as a captain of the heavy coast artillery of the 
United States Army. 

Mr. Barker joined the Johns-Manville Cor- 
poration in 1921 as a sales engineer and later 
was the Pacific division sales manager and the 
Chicago district sales manager. He moved to 
the New York area in 1933 when appointed 
manager of the electrical products department. 
He was appointed manager of the public utili- 
ty and electrical products department last 
April. 


¥ 


Equipment Literature 


Temperature Controls 

“What You Should Know About Automatic 
Controls” is the title of an attractive and in- 
teresting pocket size booklet published by The 
Mercoid Corp., Chicago. 

Devoted to a discussion of the types and 
functions of Mercoid Automatic Controls as 
related to automatic heating, this informative 
booklet is written particularly for those who 
gladly accept the convenience of automatic 
controls but probably have little opportunity 
to study their functions. 


Protective Fences 

A new catalog showing protective fences of 
the chain link type has been published by the 
Anchor Post Fence Company. It consists of 
40 pages of text with 60 illustrations, showing 





MARTENS & STORMOEN 
successors to 
THONER & MARTENS 


Disconnecting and Heavy Duty Switches 


15 Hathaway St., Boston, Mass. 











fourteen different models for public utilities 
industrial plants, and other locations, An in- 
genious composite table gives pertinent in- 
formation about all types. Structural details 
are shown by simple line drawings. Another 
feature is the appearance of the A.I.A. file 
number on the cover. Interested executives 
may obtain a free copy of this catalog by ad- 
dressing the Anchor Post Fence Co., Balti- 
more, Md., or San Francisco, Cal., and asking 
for Catalog No. 110. 


Fluorescent Catalog 

New Permaflector fluorescent lighting 
equipment is shown in supplement to catalog 
No. 40 recently issued by the Pittsburgh Re- 
flector Co., Pittsburgh, Pa. The supplement 
supersedes pages 105-110 inclusive in catalog 
No. 40. The supplement is attractively printed 
and consists of 20 pages in which the com- 
pany’s complete line of fluorescent equipment 
is described and illustrated and pictures are 
shown of recent installations. 


Circuit Breaker 

Bulletin B-6165 by Allis-Chalmers Mfg. 
Company, Milwaukee, Wisc., describes type 
OX-18 small outdoor circuit breaker of the 
frame mounted type rated 50,000 kva, 7500 
volts, 400 to 600 amps. for circuit protection 
in moderate capacity applications. This quick- 
clearing (8 cycle) breaker of non-oil-throwing 
design, is manually or electrically operated 
and is especially suited for automatic reclos- 
ing service in outlying districts. 


Switch and Bus Insulators 


Insulators for supporting outdoor discon- 
nect switches, bus structures, and other high 
voltage equipment are described in a new 8- 
page leaflet announced by Westinghouse Elec- 
tric and Manufacturing Company. They are 
designed for use on lines with system voltages 
between 7.5 and 69 kv. 

Application and construction details are 
given, All styles and physical dimensions are 
shown by line drawings. Complete electrical 
data are listed for each style. 

A copy of descriptive data 39-400 may be 
secured from department 7-N-20, Westing- 
house Electric and Manufacturing Company, 
East Pittsburgh, Pa. 


Air Conditioning Data 

A new packaged sales presentation book for 
the “packaged” cooling line has been recently 
issued by the General Electric air condition- 
ing and commercial refrigeration department, 
Bloomfield, N. J., for its dealers and distribu- 
tor salesmen. 

The 80-page book, printed in three colors 
and bound in a red zipper case, has many un- 
usual features. 

The book is the result of years of field work 
with salesmen, sales supervisors, sales man- 
agers, distributors and dealers in an endeavor 
to develop a better sales technique. In it are 
integrated the methods and presentations of 
the organization’s most successful salesmen. 


Mention the FortNicHtLyY—It identifies your inquiry 


JULY 17, 1941 





uly 17, 19: 


Unde 


tion se 
The 
ing in 
can be 
makin. 
value | 
system 
This 
increa 
tions it 
the co 
sively 
initial 


uly 17, 1941 Public Utilities Fortnightly 


SPRAGUE COMBINATION METER-REGULATOR 


LATEST ACHIEVEMENT 
IN 
GAS MEASUREMENT AND 
CONTROL. 








For Manufactured, 
Natural and Butane Service 


Write for bulletin. 


THE SPRAGUE METER CO. 


Bridgeport, Conn. 


Check OF BTU CONTENT AT ANY POINT 
G en , 








ALONG THE LINE WITH 
— CONNELLY CALOROPTIC 


Under the peak loads imposed by present day produc- 
tion schedules, close control of BTU content is essential. 

The Connelly Caloroptic provides constant visual read- 
ing in BTU without any log, corrections or calculation. It 
can be installed in a permanent position or used portably, 
making it a simple matter to make spot checks of BTU 
value at any point in the manufacturing and distributing 
system. 

This constant visual indication of BTU content results in 
increased production, protecting against excessive varia- 
tions in gas quality. In actual use in leading gas plants of 
the country, the Connelly Caloroptic has proved conclu- 
sively that direct savings effected by its use will pay its 


initial cost many times during the first year. : 
Write for 


illustrated bulletin 


CONNELLY "1 sisters 
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by 
——— A. C. WEBBER 


i Principles of 

} one ” + hy - ; ; : 
Public Utility Regulation Former Chairman and Commissioner 
| 


og Massachusetts Public Utilities Commission 
Webber 


bere 


It is a rare privilege to find, in readable form, the 
frank confessions of a commissioner whose aim has 
been so to coordinate the public administration of the 
regulatory law with the private conduct of the utility 
business as to encourage confidence and good will in 
the domain of both the investor and consumer. 


Broadly viewed, this volume blazes new trails. It 
goes far in justifying the hopes of the pioneers of 
regulation that the experience of years, tested in the 
laboratories of the 48 states, might evolve a workable 
regulatory regime. It encourages the thought that the 
initiative, the inventive genius, and the capacity of our 
people working in harmony are the motivating forces 
of national progress. It sounds a note of political 
philosophy not uncommon in the field of administration, 

831 PAGES but rarely found in print. 
BLUE CLOTH BINDING 

“Principles of Public Utility Regulation” should be 

read, not only by commissioners and members of ad- 

¢ 50 ministrative agencies, but by students of government 
6: and economics, legislators, investors, bankers, utility 
men, engineers, accountants, attorneys and all others 

having an interest in the various concepts of public 


service, 
Order Today From 


PUBLIC UTILITIES REPORTS, INC 


Munsey Building © Washington, D. C. 
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Customer Usage Data 
@At Lower Cost ein Less Time 
eWith Greater Accuracy 





THE ONE-STEP METHOD 


OF BILL ANALYSIS 


R & S Bill Frequency Analyzer: developed for our Utility Rate Service. 
The kw.-hrs. billed are entered on the adding machine keyboard. A tape is 
prepared of all items and a consumption total accumulated which serves as a 
control. At the same time—through this single operation—the bill count for 
each kw.-hr. step is made by the electrically controlled accumulating registers. 











@ A continuance of frequent rate changes—the necessity of checking load-building 
activities—the pressing need for current data on customer usage—are but a few of 
the reasons many Companies are using R & S ONE-STEP METHOD to analyze and 
compile information required for scientific rate making. They have not only reduced 
the costs on this work to an average of one-fifth of a cent per item, but have obtained 
monthly or annual bill-frequency tables in a few days instead of weeks and months. 





@ Write for your copy of "The One-Step Method of Bill Analysis," an interesting 
booklet which describes briefly how these savings are accomplished. 


Recording & Statistical Corporation 


Utilities Division 
102 Maiden Lane, New York, N. Y. 


Chicago Detroit Montreal Toronto 
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—GRINVELL MULSIFYRE— 


Snuffs Out Oil Fires with 
Mulsifying Spray of Water! 


on 


A STUBBORN OIL FIRE... 


In generating plants, switch yards, sub- 
stations .. . wherever oil-filled apparatus or 
lubricating systems are employed... 
Grinnell Mulsifyre Systems now give per- 
manent, positive protection against oil fires. 
The instant the system is turned on, either 
manually or automatically, a driving spray 
of water strikes the oil .. . churns the surface 
into a non-flammable emulsion . . . smothers 
flames within a few seconds! The water 
soon separates itself from the oil as the 
emulsion breaks down. 


This simple, positive method of extin- 


WHAT MULSIFYRE SPRAY 
LOOKS LIKE... 


rogememmnreremmecesocemerey es 


FIRE OUT, WITHIN S SECONDS! 


guishing oil fires was developed and — 
patented by Grinnell . . . and is incorporated 
in Mulsifyre Systems by means of special 
discharge nozzle, the Grinnell Projector. 
Since its introduction, “Mulsifyre” has been 
accepted internationally by utilities and 
and by the U. S. Navy for 


bilge-protection of oil-burning ships. 


industries .. . 


Write for detailed information on 
“Mulsifyre” Systems and their applications. 
Grinnell Company, Inc., Executive Offices; 
Providence, Rhode Island. Branch offices 
in principal cities of U. S. and Canada. 


GRINNELL 


AUTOMATIC SPRINKLER FIRE PROTECTION 
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WAR ON WASTE 


WITH 


MERCOID 





During the period of national emergency, one of the first essentials is to “war on waste”. Time 
and materials must be conserved. Mercoid Controls particularly fit into this program, because they 
are designed to “war on waste”. @ In the automatic heating field, they offer the best assurance of 
efficient and economical performance. @ Mercoid Controls represent more than sturdy construction. 
The manner of means used in accomplishing their purpose, are features of the utmost importance. 
Foremost is the hermetically sealed mercury switch. A cheaper switch could be used, but certainly 
not a better one. @ Mercoid Switches are immune to all of the deteriorating effects of dust, dirt and 
corrosion—a common cause of trouble. And as for long life, they last indefinitely without showing 
any indication of wear—this with a number of other outstanding features make Mercoid Controls a 
necessity in this emergency of “war on waste”, Write for catalog containing complete information. 


THE MERCOID CORPORATION ¢ 4233 BELMONT AVENUE ¢ CHICAGO, ILLINOIS 
The following controls are highly recommended. 


SENSATHERM 


Aroomtype thermostat combining beauty 
with mechanical perfection. Maintains an 
even room temperature without the aid of 
artificial acceleration. Operates on a total 
differential of one degree F., (plus or 
minus one half degree F.). Used for con- 
rolling automatic heating equipment, 
refrigeration or air conditioning equip- 
ment. Furnished standard for low voltage 
to operate with Mercoid Transformer- 
Relay. Directly handles 20 watts or less 
0n 115 or 230 volts without a relay. Stand- 
ard range 55-85° F. Other ranges available. 


WARM AIR FURNACE CONTROLS 


Type M-80 control illustrated, is a combi- 
nation fan and limit control used on warm 
airfurnaces. Limit switch prevents the fur- 
nace from overheating and the fan switch 
regulates the fan or blower. Equipped 
with lock type manual button for summer 
ventilating purposes. Also available as 
separate controls. Type M-51 is the limit 
control. Type M-53 is the fan or blower 
control and is provided with a lock type 
manual button for summer ventilating 
purposes. 


TWO-STAGE SENSATHERM 


This thermostat operates from two stages 
of temperature variations. Use on high- 
low gas or oil burners. When room tem- 
peratures are low, both circuits are 
closed and the gas burner operates at 
high fire. As the room temperature rises 
to the thermostat setting, the ist stage 
circuit opens, causing the main port of 
gas valve to close. The temperature con- 
tinues to rise, the 2nd stage circuit opens 
and the valve closes, cutting burner 
down to only the pilot flame. 








UNIQUE instrument, simulates in 
A slow motion the action of light- 
ning on a transmission line—actually 
lengthens the life of the wave from 
one ten-thousandth of a second to five 
or ten seconds. With it, Westing- 
house engineers study lightning’s ef- 
fects on protective equipment being 
developed to improve your power dis- 
tribution systems. This and other 
Westinghouse research achievements 
have made possible such outstanding 
improvements as the new porous-block Autovalve Lightning Arresters 
which handle both “hot” and “cold” lightning, and the completely self: 
protected transformers which give added protection to your lines. 


WESTINGHOUSE ELECTRIC & MANUFACTURING COMPANY, EAST PITTSBURGH, PA. 


Westinghouse 


ELECTRICAL PARTNER OF THE CENTRAL STATION- INDUSTRY 
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Let’s be 
Suggestive 


Y ES, let’s both be suggestive . . . in a nice way of course. We 


want to sell store fronts, and you wish to sell illumination for 





store exteriors. We will both get farther if we both suggest com- 


plete exterior remodeling, with exterior illumination. 


It works this way. For our part, the sale of a store front usually 
means much greater illuminated areas—signs, vestibules, pilasters 
and piers—novel uses of light and glass to attract attention—for we 
know a well lighted front will be most effective. 


On the other hand, it is to your advantage to suggest a new front, 
for that will give you more to work with ... more to illuminate 
successfully . . . more possibility of an increased load. 


It’s only logical, then, for those interested in selling increased 
illumination to suggest a new store front, and for those interested in 
selling store fronts to suggest and incorporate in their recommenda- 


tions a greater use of light. 


When you think of store fronts, think of “Pittsburgh” Pittco 
Store Fronts . . . the leader in the field. 


ITTCO STORE FRONTS 


PITTSBURGH PLATE GLASS COMPANY 
"PITSBURGH stench fot Duality Glass and Ceirt 
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Just Published! 





How to wire 


residential, farm 
and industrial 
buildings 


for light and power 


Step-by-step methods fully and simply explained in this \ 
new single, sensible book—showing you: 
© the ABC of electrical science 
© the basic materials and jobs of wiring 
® how to plan installations 
© how to wire old and new buildings 


NEW SECOND EDITION . en 

33 understandabl 
PRACTICAL ELECTRICAL Kate amuuie cover: 
WIRING ey Bagong 


ments; basic devices and circuit 


By H. P. Richter wire, sizes and selection; co 
nections and joints; residenti 
and farm motors; etc. +e. SUP 


521 pages, 5!/, x 8, 457 illustrations, $3.00 Planning an installation; specif Here's 
; : outlets; switches and other dé 
a is a complete course of instruction for those vices; old work; farm wiring better | 


‘ ree isolated lighting plants; wiria 
who — to a Rec to = es — apartinent hese: <tc, less. to 
Begins with very “ € veaicnaten and takes the reader Planning non-residential installagm saves | 
by easy steps, plain instructions and methods, to the tions; non-residential lightinl ore she 
completion of typical wiring jobs in accordance with misceHancous  premems; S55 rr 
! ; : for motors; wiring school best Ye 
official requirements of the 1940 National Electrical offices, stores, churches; etc. 


Code. Employs simple language; 


fi th ti d tk 
to the minimum necessary for { USE THIS CONVENIENT ORDER COUPON 


understanding of the work; covers Public Utilities Fortnightly 
medium voltage jobs of the types Munsey Building, Washington, D. C. 


that are most in demand. Please send me a copy of Richter’s Practical Electrical 
Wiring postpaid. I enclose $5.00 in 


REVISED THROUGHOUT C] check [© money order [ cash 

in accordance with the 
1940 NATIONAL ADDRESS 

ELECTRICAL CODE ary AND. STATS 











Member, International Association of Electrical Inspectors 


























TRUCK BUYERS 
GO TO 
MARKET 






,.. sure the swing’s to Dodge Mb Raked Trucks! 
Here’s why: A truck that fits the job is a 
better truck - - gives better performance - - costs 
less to operate - - lasts longer - - saves time - - 
saves money! And new Dodge Mb Xaked Trucks 
are the best trucks ever built - - best Quality - - 
best Value. Compare them with any truck at any 
price! Be sure you get the most for your money! 


LOOK AT LOOK AT LOOK AT 


LOW PRICED 


VIVO LOOK AT 


ow Priced Truck A Low Priced Truck B’ DODGE As Zaed TRUCKS THESE DODGE 






a 


"snenees” "Sennen es* 


DEPEND ON DODGE 
WZ als t 


Pvt -Raltal MEANS) A TRUCK THAT FITS YOUR JOB ! 


mB 





LOW PRICES 


Cpaasin cae” Fickellpe 8 
Chassis.'5957 games *-,f 


™ Aven ed ok 
Transportation, state and local taxes (if =p == —- 
ies shown are for '2-ton apes stake model wick 

-ton. 112 standard chassis and 


PRICES AND SPECIFICATIONS SUBJECT oa CHANGE sara 
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MODERN INTERCHANGEABLE PARTS 
IN AN 1899 TRIDENT WATER METER 


The Story of a Sound Investment 


WO essential facts set the Trident Water Meter 
[om from all others, as a profitable investment, 

and as a dependable source of Water Works 
revenue. 


First — this water meter was first produced in a 
form so basically correct, so fundamentally right for 
its purpose, that its basic design has never been es- 
sentially changed. That is to say, later improvements 
have not made older Trident Meters obsolete. 

Second — every essential improvement in Disc 
Water Meters made in the last 40 years is found in 
the modern Trident Meter today .. . 

— and can be incorporated in Tridents made as 
long as 40 years ago, by means of modern Trident 
interchangeable parts. 

Think! Even in 1899, there were such ‘‘modern”’ 
Trident pioneering features as the Breakable Bottom, 
the Thrust Roller and the Snap-Joint Disc Chamber, 
which protect accuracy and reduce maintenance cost 
in Trident Water Meters today. 

At first, as the initial million Tridents were pro- 
duced, improvements (such as heat proof renewable 
bushings) were minor . . . but the basic design of 
the Trident Meter remained unchanged. New models 


did not supplant older ones. 

Then, as the Trident millions swiftly mounted, 
Neptune pioneered in new ways to improve and 
protect meter accuracy and prolong life—still without 
the necessity of changing the basically correct design 
of the meter, without making old models obsolete. 

The year 1919 saw the introduction of such further 
technical developments as the Trident Oil-Enclosed 
Gear Train. Screwless Registers were perfected in 
1921-24; the 3-part Disc in the latter year; the Pro- 
tective Sand Ring two years later; then in 1939 came 
the Thrust Roller Bearing Plate . . . all readily in- 
serted into old Trident Meters. 

Remember one thing —all this time the basic 
Trident Meter design has remained unchanged. In 
other words, Trident Meters of yesterday can logit 
ally be made “better than new”’, by the insertion of 
the interchangeable parts of TODAY. Interchange 
ability was, and is, the basic principle and policy of 
Trident Meter design. 

Today the Trident Meter remains, as it always has 
been, the best water meter on the market, if the testi- 
mony of more than 6 million made and sold (the great 
majority still in service) is a true criterion of value. 


NEPTUNE METER COMPANY - 50 West 50th Street - NEW YORK CITY 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE., DENVER, DALLAS, 
KANSAS CITY, LOUISVILLE, ATLANTA, BOSTON. 

Neptune Meters, Ltd., 345 Sorauren Avenue, Toronto, Canada. 


———— 
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THESE KINNEAR ADVANTAGES 
GIVE YOU LOWER DOOR COSTS 


THEY SAVE SPACE! Kinnear Rolling Doors 


coil into a small space above the opening. 


They require no usable floor, wall or ceil- 
ing space for either storage or operation. 


EXTRA PROTECTION! The Kinnear all-steel 
interlocking-slat.curtain is heavily galvanized. 
It assures lasting protection against fire, in- 
trusion, wind, weather and corrosion! 


OUT OF THE WAY OF DAMAGE! Kinnear 
Rolling Doors open out of reach of damage 
by wind, weather, trucks or other vehicles. 
A BIG saving in repair costs! 


THEY FLEX UNDER IMPACT! The strong, 
steel curtain affords a degree of flexibility 

. absorbs blows that damage other 
types of doors. 


THEY ARE MORE DURABLE! Actual ser- 
vice records show that many Kinnear Rolling 
Doors have been in continuous daily use 
for 20, 30, and even 40 years! 


ACCIDENTAL DAMAGE IS EASILY RE- 
PAIRED! In case of damage, any number 
of slats can be replaced quickly, easily and 


The hh 


economically. Maintenance costs are al- 
ways low! 


CONVENIENT AS A WINDOW SHADE! 
Counterbalanced for greatest ease, speed 
and smoothness of operation, Kinnear Rolling 
Doors save valuable time and labor. 


ATTRACTIVE! The neat, straightline design 
of the Kinnear Rolling Door's steel-slat cur- 
tain harmonizes perfectly with any archi- 
tectural treatment. The standard door fills 
every requirement! 


PRACTICAL FOR LARGE OPENINGS! 
Even on the largest doorways you can be 
sure of providing all the advantages of the 
Kinnear Rolling Door's SMOOTH, easy 
economical and dependable operation! 


NATIONWIDE SERVICE! You avoid all 
door problems when you install Kinnear 
Doors! Trained Kinnear installation crews 
are always available to insure speedy, ac- 
curate installation. There is a Kinnear repre- 
sentative near you. Submit YOUR door re- 
quirements for recommendations! Write! 


INN E AR Menujactustmg @ 


CO60-80 FIELDS AVENUE 


COLUMBUS, OHIO 


Offices and Agents in Principal Cities 


FACTORIES: SAN FRANCISCO, CALIF., COLUMBUS, OHIO 


ROLLING DOORS 


SAVING WAYS IN DOORWAYS > 
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[Are you KEEPING POSTED 
on public utility 
developments? 


Do you know how the latest develop- 
ments and changes affect the public 
utilities’ place in our economic 
structure? Now you can get a clear, 
understandable picture, for 


THIS NEW BOOK »> 
GIVES YOU A FULL 
AND FRESH APPRAISAL 


of problems confronting public 
utilities today — Just published! 


This book is designed to show the place gpa 
which public utilities occupy within our PUBLIC UTILITY 
economic structure and the special problems 


of price control service supervision, security 


regulation, etc., which the march of events ath 
since 1933 has brought about. “ 


Accepting the dominance of private owner- 
ship in all fields but water supply, the book 
is primarily an illustration of institutional 
economics. The book draws upon the litera- and Wendell R. Smith 
ture of 47 state and four federal commis- Instructor in Commerce, State 
sions, one federal and 48 state judicial University of Iowa 
system, as well as many trade 726 pages, 6 x 9, illustrated, $4.50 
and semiofficial organizations. 


By C. Woody Thompson 


Associate Professor of Economics 














Public Utilities Fortnightly 


Answers your questions on:— Munsey Building, Washington, D. C. | 
Please send me a copy of Thompson and Smith's 
Public Utility Organization and Finance oat a UTILITY ECONOMICS postpaid. | enclose 
Techniques of Regulation Fy ehésk 
The Problem of Reasonable Rates 
Rate Making Theory and Practice 
The Marketing of Utility Service 
The Tennessee Valley Authority 


The Problem of Security Regulation 


CJ) money order 
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VeSSUR- in one vear, 
BUT WE COULD HAVE 


SAVED 2485 BONES 


ave saved the 2485 boxes of carbon paper that went into 
the waste basket. The Speed-Feed converts any type- 
writer into a billing machine in one minute .. . steps up 
the output of typed forms per day 50% (even more) ... 
and eliminates the use of costly, wasteful, pre-inserted 
one-time carbon forms! 


es, a user of the Egry Speed-Feed 
and 50,000 five-part 814” x 11” Egry 
ontinuous Printed Forms per year 
saves 2485 boxes of carbon paper an- 
nually. In dollars and cents that sav- 
ing will more than pay for the use of 
he Speed-Feed for a century or more! 
Literature on request. Demonstration 
i" your own office without obligation. 
‘MAddress Dept. F-717. 


The EGRY REGISTER Company 


Dayton, Ohio 
SALES AGENCIES IN ALL PRINCIPAL CITIES 


The Egry Register Company (Canada) Ltd., King and Dufferin Streets, Toronto, Ontario, Canada 





This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts and others equipped 


to serve utilities in all matters relating to rate questions, appraisals, valuations, special re. 


ports, investigations, design and construction. « € « « ‘ 


THE AMERICAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 


and other principal cities 











DAY & ZIMMERMANN, INC. 
ENGINEERS 
PHILADELPHIA 


PACKARD BUILDING 








ie J ord, Bacon & Davis, a en oe 


CONSTRUCTION - 
Engineers 


OPERATING COSTS INTANGIBLES 


VALUATIONS AND REPORTS 
NEW YORK PHILADELPHIA WASHINGTON CLEVELAND CHICAGO 








J. H. MANNING & COMPANY 


New York 
Business Studies Purchase—Sales Valuations 
New Projects Management Reorganizations 
Consulting Engineering Mergers 
Public Utility Affairs including Integration 








SANDERSON & PORTER 
ENGINEERS AND CONTRACTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 











Mention the FortNiGHTLY—It identifies your inquiry 
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STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * EXAMINATIONS * APPRAISALS 
CONSULTING ENGINEERING 


BOSTON e NEW YORK ¢ CHICAGO e¢ PITTSBURGH « SAN FRANCISCO e LOS ANGELES 








BARKER & WHEELER, ENGINEERS 


DESIGNS AND CONSTRUCTION — OPERATING 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — 
MANAGEMENT — APPRAISALS — RATES 


11 PARK PLACE, NEW YORK CITY 
36 STATE STREET, ALBANY, N. Y. 


FRANCIS S. HABERLY 
ENGINEER 


Appraisals—Original Cost Accounting— 
Rates —Depreciation—Trends 


122 SoutnH Micnuican AvENvuE, CHICAGO 








BLACK & VEATCH 


CONSULTING ENGINEERS 


Appraisals, investigations and _ re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, 


JACKSON & MORELAND 
ENGINEERS 


PUBLIC UTILITIES—INDUSTRIALS 
RAILROAD ELECTRIFICATION 
DESIGN AND SUPERVISION—VALUATIONS 
ECONOMIC AND OPERATING REPORTS 


BOSTON NEW YORK 








EARL L. CARTER 


Consulting Engineer 


REGISTERED IN INDIANA, NEW YORK, oe ’ 
PENNSYLVANIA, WEST VIRGINIA, KENTUCK 


PUBLIC UTILITY 
VALUATIONS AND REPORTS 


910 Electric Building Indianapolis, Ind. 


JENSEN, BOWEN & FARRELL 


Engineers 


Ann Arbor, Michigan 


Appraisals - Investigations - Reports 
in connection with 
rate inquiries, depreciation, fixed capital 
reclassification, original cost, security issues. 








E. J. CHENEY AND CO. 


Engineers and Consultants 


61 BROADWAY NEW YORK 





SLOAN & COOK 


CONSULTING ENGINEERS 


(20 SOUTH LA SALLE STREET 
CHICAGO 


Appraisals—Original Cost Studies 
Depreciation, Financial, and Other Investigations 











ROBERT E. FOLEY 


Erecting Engineer 


Telephone Lines—Rural Lines—Fire Alarms— 
Transmission Lines 


48 Griswold St. Binghamton, N. Y. 








J. W. WOPAT 


Consulting Engineer 
Construction Supervisioa 


Appraisals—Financial 
Rate Investigations 


1510 Lincoln Bank Tower Fort Wayne, Indiana 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 
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American Appraisal Company, The 
American Coach & Body Co. 
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Babcock & Wilcox Co. 
Barber Gas Burner Company, .The 

Barker & Wheeler, Engineers ....................... 
Bayer Company, The 
Black & Veatch, Consulting Engineers.................... 57 
*Brown, L. L. Paper Co. 
Burroughs Adding Machine Co. .................-2..-..-.--+++ 13 
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Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer... 
Cheney, E. J. and Co., Engineers........... eos 
Chevrolet Motor Division of General Motors 

Sales Corp. 
Cities Service Petroleum Products 

Inside Back Cover 

Cleveland Trencher Company, The Seale 
*Combustion Engineering Company, Ine. ..... 
Connelly Iron Sponge & Governor Co.............. 
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Davey Tree Expert Company 
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Dicke Tool Company, Inc. 
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Egry Register Company, The 
Ehret Magnesia Manufacturing Co. ................. 
Electric Storage Battery Company, The - 
Electrical Testing Laboratories .......................:-0.-+- 30 
Elliott Company 34 
*Ethyl Gasoline Corporation 
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Foley, Robert E., Erecting Engineers 
Ford, Bacon & Davis, Inc., Engineers 
*Ford Motor Company 
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General Electric Company ..........0utside Back Cover 
*Graver Tank & Mfg. Co., Ime, .................cccceccssceseeee 
Grinnell Company, Inc. 
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Haberly, Francis S., Engineer 
Hoosier Engineering Company 
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International Harvester Company, Ine. ................ 31 
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Kinnear Manufacturing C pany, The 
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National Meter Division 
Neptune Meter Company 52 
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Pennsylvania Transformer Company .................. . 41 
Pittsburgh Equitable Meter Company ............... .. 26 
Pittsburgh Plate Glass Company 49 
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Railway & Industrial Engineering Company... 5 
Recording & Statistical Corp. ...............----csssce . 45 
Remington Rand, Ine. 
Ridge Tool Company, The 
Riley Stoker Corporation 
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Sanderson & Porter, Engineers 

Sangamo Electric Company 

Sargent & Lundy, Engineers 

Silex Company, The 

Sloan & Cook, Consulting Engineers .................. . 1 
Sprague Meter Company, The 

Stone & Webster Engineering Corporation 57 
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*Timken-Detroit Axle Co., The ..........-..--.<----0-- me 
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Vulcan Soot Blower Corp. 
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Westinghouse Electric & Mfg. Co. .. 
Wiegand, Edwin L., Company 
Wopat, J. W., Consulting Engineer 
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NATIONAL DEFENSE NEEDS MORE 


THAN “ELBOW GREASE!” 


Industrial lubrication, as exempli- 
fied by the role of Cities Service, 
plays a vital part 


Lifeblood of the factory line is the precious 
oil that keeps the wheels of industry turning 

. spinning ever faster and faster as tanks, 
ships, planes and trucks spring from blue- 
prints into cold steel. 


In many phases of na- 
tional defense, Cities 
Service’s industrial oils 


have been called upon to help deliver max- 
imum efficiency of operation. 


We are honored by our selection, feeling 
that it indicates more plainly than words 
that we are qualified to meet the lubrication 
problems of industry. The vast experience 
of our Lubrication Engineers is available 
for consultation without cost. All you have 
to do is get in touch with us at any of the 
offices listed below. 


CITIES SERVICE OIL COMPANIES 


CITIES SERVICE OIL COMPANY — Chicago, New York, Cedar Rapids, 
Boston, St. Paul, Grand Forks, Kansas City, Fort Worth, Oklahoma City, Milwaukee, 


Cleveland, Detroit, Syracuse. 


CITIES SERVICE OIL COMPANY, LTD. —Toronto, Ontario. 


ARKANSAS FUEL OIL COMPANY — Shreveport, 


Little Rock, _ Jackson, 


Miss., Birmingham, Atlanta, Charlotte, N. C., Nashville, Richmond, Miami. 
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H® 1s independent and. proud, 

yet democratic and friend- 
ly. He is the envy of the 
rest of the world, and its hope. 
He is generous and tolerant 
and peace-loving—and withal the most 
powerful man in the world. He is the 
American workman. 

His hands, accustomed to the feel of 
wrench and lever and gauge, may never 
have held a gun; his mind, trained to 
think in terms of tolerances as fine as 
1/10,000 of an inch, may never have 
wrestled with a problem of military 
strategy; and yet he is the veteran of a 
thousand campaigns. 

His campaigns began in the labora- 
tories, ‘and his prowess was proved in 
the test pits of American industry. His 
battles were waged on the factory floor 
and in the field. His victories have helped 
to make the citizens of the United States 
the most fortunate people in the world, 
and the U. S. the greatest nation on earth. 
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In the plants of the General Electric 
Company, working with General Elec 
tric scientists and engineers, this man, 
the American workman, has. made giant 
generators to light whole cities, X-tay 
tubes to penetrate the mysteries of human 
flesh and metal castings, radio and tele 
vision apparatus to project man’s voice 
and image through space over the mysteti- 
ous waves of the ether. 


Today, in the gravest hour of world 
history, he is engaged in the greatest 
campaign of all. But there is serenity 
and confidence in his face, and the ex 
perience of a thousand campaigns behind 
him. He is sure of .his own abilities, 











f 


certain of his country’s future, General - 


Electric Company, Schenectady, N. ae 
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